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Reserve a few precious 
days at The Breakers’ 
lowest rates of the year. 


The Breakers Weekend House 
Party, available June 29 — 
September 16. 

Room Friday and Saturday 
nights is $127.50 per person, 
double occupancy. Package 
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vacation, available June 1 — 
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Ms. Furman 
by William O. E. Henry 


A few weeks ago I was in Miami at 
Channel 10 TV taping a Phil Donahue- 
type show. Rosemary Furman and I were 
the guests. The Bar at the time was prose- 
cuting Ms. Furman for repeated 
unauthorized practice of law (“UPL”) 
violations since 1979 when the Florida 
Supreme Court permanently enjoined her 
from UPL (the first Furman case). Ina 
hatchet job on the legal profession, the 
“60 Minutes” TV show helped make her 
into a national heroine. 

As soon as the taping session ended, 
Ms. Furman whispered a personal slur 
against me. She then started to leave the 
stage but was stopped because of being 
hooked to a microphone. She sat on the 
edge of the stage, right in front of me. 
The nearest cameraman turned to Ms. 
Furman and said: “Keep up. the good 
work. We’re all with you.” 

His comment did not surprise me even 
though the taping session had gone well 
from the Bar’s standpoint. The lawyers in 
the audience were more articulate and 
forceful than were her supporters. Still 
she has captured a large segment of the 
public and caused many citizens to join 
her in speaking out against the Bar, the 
judiciary and the entire legal system. TV 
cameramen are compensated at a level 
that can afford lawyers so it is not just 
the poor who are on her side. 

The record is clear inthe second Furman 
case. Following two days of testimony, 
Circuit Judge A.C. Soud, Jr., recom- 
mended that Ms. Furman be adjudged 
guilty of indirect criminal contempt. More 
than a dozen witnesses testified as to 
specific acts of UPL by Ms. Furman. She 
offered no sworn testimony in her defense. 

Judge Soud wrote a 30-page order 
detailing her UPL offenses. On page 24 
in a judicial summary he found that “Ms. 
Furman advised her customers to lie 
under oath—to conceal material and 
critical information from the court—and 
to misrepresent and distort the truth 
upon sworn financial affidavits affecting 
the needs and abilities of the parties. . .. 
What distinguishes Ms. Furman from the 
ordinary citizen or neighbor who gives 
advice, is that while performing these acts 


of legal assistance, she has projected and 
advertised herself as one having superior 
legal knowledge as to procedural and 
substantive law. . . . The facts are that 
more often than not her advice to 
customers was bad, her forms defective, 
all of which they paid for—leaving her 
customers frustrated and helpless.” 

The Florida Constitution gives the 
Supreme Court of Florida exclusive 
jurisdiction over who may practice law in 
Florida. The responsibility for 
prosecuting persons for UPL has been 
delegated by the court primarily to The 
Florida Bar. As long as the legislature 
leaves dissolution of marriage, adoption, 
and change of name in the judicial 
system, the Bar has a duty to prosecute 
UPL in those instances where public 
harm is being done. The Bar had a duty 
to prosecute Rosemary Furman under 
the law and the circumstances. The Bar is 
not on some vigilante program because 
no other divorce-kit seller is being 
prosecuted for UPL violations. 

While Rosemary Furman deserves no 
credit for it, the first Furman case had 
some beneficial consequences. The 
Supreme Court required The Florida Bar 
to study the legal needs of the poor. The 
study made Florida lawyers more aware 
of the legal needs of the poor and caused 


organized bars to take leadership roles in 
the delivery of legal services to the needy. 
The needs revealed by the study have 
been a contributing factor to lawyers 
joining the interest on trust accounts 
program. The pro bono recognition 
awards are a direct result of the study. 

Can any good come out of the second 
Furman case? | hope so. A number of 
issues have been raised that should be 
considered by the Bar regardless of any 
possible merit of Ms. Furman’s position. 

The Florida Bar and lawyers generally 
have thousands of friends and 
supporters. Nevertheless, Ms. Furman 
has uncovered hostility toward the Bar 
and lawyers. Hundreds of citizens are 
speaking out on her behalf and, ap- 
parently, thousands harbor a silent 
resentment against lawyers. Their reasons 
are numerous, some valid but hopefully 
most are not well-founded. In any event 
we should not ignore the existence of a 
problem in our relations with the public. 

Ms. Furman’s lawyer in the second 
Furman case did not put Ms. Furman or 
any other witnesses on the stand. He is 
defending on a legal argument that she is 
entitled to a jury trial because of the 
penalties that could be imposed upon her 
for indirect criminal contempt. Whether 
his argument is accepted by the court, there 
is anelement of fairness in the position that 
UPL case facts should be decided by a jury 
since the prosecutors, defenders, and 
judges are all lawyers. There is no public 
clamor for this solution and it would add 
to the burdens of the courts. 

Ms. Furman has repeatedly said that if 
the Bar would provide standardized forms 
for the routine legal services she attempts 
to provide and let the clerks of the courts 
prepare those forms for the customers, 
she would close up shop. She has a naive 
view of the utility of forms even in 
routine legal services, as any lawyer can 
attest. Forms expedite the legal process 
but forms do not resolve legal problems. 
Nevertheless, the simple dissolution of 
marriage experiment that begins June 1, 
1984, using clerks of the court to process 
standard forms with the cases being 
decided by a circuit judge, is well worth 
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trying. Depending upon how the 
experiment works, that procedure can be 
expanded or alternatives to it developed. 

Ms. Furman and others claim that 
dissolution of marriage, adoption, and 
name change are administrative and do 
not require judicial solutions. That is for 
the legislature to determine, but it would 
not eliminate lawyers in contested cases. 
In many dissolutions of marriage the pro- 
blem is not whether the dissolution 
should be granted, but how to resolve 
- disputes over support, custody, and 
property. Those disputes are often 
complex even when the dollar amounts 
are small. Settlements are made difficult 
because of the passions of the parties. 
Nevertheless, every dispute does not need 
to be resolved in the courts. Lawyers are 
trained as counselors and advocates and 
can and do play an important role in 
dispute resolution in nonjudicial settings 
such as arbitration, mediation, and 
administrative hearings. 

We could put lay members on our 
circuit UPL committees just as we have 
lay members on the standing UPL 
Committee and on our grievance 
committees. The lay members on the 
circuit grievance committees have 
developed a good understanding of the 
fairness and thoroughness of lawyer 
discipline and often are strong supporters 
of the legal profession. Lay members on 


UPL committees would find that those 
committees are not vigilantes, and that 
they are motivated by a desire to protect 
the public. UPL advisory opinions, if 
authorized pursuant to a request made by 
the Bar, will help legitimate nonlawyer 
practitioners know whether they are or 
are not practicing law. 

Section 454.23, Florida Statutes, 
makes it a misdemeanor of the first 
degree for a person not licensed or 
otherwise authorized by the Supreme 
Court of Florida to practice law. If the 
state attorney would prosecute UPL 
cases, The Florida Bar could ask to be 
relieved of its prosecution duties. Our 
motives as a bar association would be 
less suspect although our critics would 
point out that the state attorney is a 
lawyer. 

If we were relieved of our 
responsibilities as UPL prosecutor, 
another agency, the Florida Board of Bar 
Examiners, would be an appropriate 
replacement. That Board has 
responsibility for recommending Bar 
admissions. I have occasionally thought 
that the admissions functions should be 
part of The Florida Bar, as in the State 
Bar of California on which The Florida 
Bar was modeled, rather than ina 
separate agency so that the admission 
and discipline of lawyers would be in one 
agency with lower total administration 


expenses. However, if admissions are to 
remain in a separate agency, the Bar 
Examiners might be a more appropriate 
agency to handle UPL prosecutions and 
thereby eliminate the charge that The 
Florida Bar is protecting its turf. 

The Tampa Tribune and others have 
editorialized that The Florida Bar should 
let the consumers of legal services assume 
the risk of getting legal advice from 
others than lawyers. The question here 
always is where do you draw the line. 
Should the state permit unlicensed 
persons to practice- medicine or to 
engineer chemical plants or to design 
buildings or to dispense drugs? Surely the 
protection of life, liberty, and property 
through legal assistance is important and 
deserves a mechanism such as licensing 
practitioners to protect the public if other 
professional services do. Earlier in these 
comments I made reference to the 
possibility of eliminating some services 
from judicial responsibility. 

If The Florida Bar will focus its 
attention on some of the issues raised by 
the second Furman case, including those 
mentioned above, perhaps some good 
may result. We, as lawyers, must 
continue our efforts to provide our 
clients with competent legal services at 
affordable prices. Loyalty, integrity, 
competence and low fees seem to be what 
the public wants from lawyers. BJ 


The effects of an 


abused childhood are 
too numerous to mention. 


And too devastating 


to ignore. 


Beyond the immediate mental and 
physical suffering that abused 
children endure, there is evidence 
that many children never outgrow 
the effects of that abuse. 

The fact is, a large percentage of 
many American social problems 
stems directly from child abuse. 

Yet child abuse can be prevented. 

The National Committee for 


Prevention of Child Abuse is a private 
charitable organization that knows 
how to prevent child abuse. But we 
need your help. We need money. We 
need volunteers. Send us your check 
today. Or write for our booklet. 


National Committee for 
» Prevention of Child Abuse 


Help us get to the heart of the problem. 


Write: Prevent Child Abuse, Box 2866, Chicago, Illinois 60690. 
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The paper chase is a race most attorneys 
can’t afford to lose. Dealing with the 
unpleasant, but necessary, task of red tape can 
keep you running in circles and your blood 
pressure is likely to keep pace with that rising 
stack of paperwork. 

At Corporation Information Services, we’ll 
cut through red tape with no sweat. We 
specialize in providing you with prompt, 
efficient service to expedite the handling of 
your needs. 

Nobody is more qualified to handle your 
business than we are. We offer INSTACORP, 


HANDLE IT!! 
HANDLE |T 


a one-day service for the preparation and filing 
of new articles of incorporation. We provide 
Uniform Commercial Code information in as 
little as one day by special request, and you’ll 
breathe easier knowing that CIS can file or 
retrieve any document and information of 
public record, in Florida and nationwide, FAST! 

Call our toll free number 1-800-342-8086 
in Florida or (904) 222-9171, if you’re out of 
state, for more details about all of our services. 
At CIS, we'll slow down your unnecessary pace 
so you can run the more important things in 
your office. 


CORPORATION INFORMATION SERVICES, INC. 


1-800-342-8086 
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New Ways to Meet the Competition 


Executive Directions 


of the Marketplace 


by John F. Harkness, Jr. 


Recently Forbes magazine had an 
article entitled “Lawyers versus the 
Marketplace.” The main thrust of their 
article was an examination of the growth 
in the number of attorneys over the last 
few years, as well as problems that 
attorneys are finding in being able to 
both bill and collect on their receivables. 

With a prediction that lawyers will 
number more than one million by the 
middle of the decade, the portion of the 
market left to the solo practitioner and 
general practitioner begins to decline. 
The profession is becoming more 
competitive. The pressures from this 
competition will force, and is forcing, 
lawyers to become more like 
businessmen. The article started with the 
statement that “The lawyer who doesn’t 
become a good businessman isn’t going 
to make it.” It concluded with “It’s the 
same old story again: survival of the 
fittest.” 

Between these two quotes was a 
discussion of the pure numbers of 
attorneys. The United States has twice as 
many lawyers per 1,000 people as do 
England and Wales; about five times as 
many as West Germany; and more than 
25 times as many as Japan. Aspects of 
the law that are being delegalized and the 
deregulation of lawyers were also 
discussed. 

The discussion that interested me most 
dealt with deregulation. Back in 1975 the 
Supreme Court ruled in Goldfarb v. 

Virginia State Bar (95 S.Ct. 2004) 
that state bar associations could not 
set minimum fees. Previously many 
state bars and some local bars had fee 
schedules that were looked upon as the 
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minimum or the base charge for the 
different types of services. 
At the same time of this deregulation, 
other forces began eroding the practice of 
law. Many bars began to deemphasize 
the regulation of the unauthorized 
practice of law and, as a result, attorneys 
find themselves in competition with title 
companies, bankers, accountants, etc. 
More deregulation came in the form of 
the Bates decision. In 1977, the Supreme 
Court ruled in Bates and O’Steen v. State 
Bar of Arizona that lawyers could 
advertise. This set in force a whole new 
aspect of business that attorneys were 
and are not used to. According to a poll 
by the American Bar Association, some 
5,000 law firms last year tried advertising. 
It ranged anywhere from a $20-off 
coupon in the yellow pages to television 
and radio ads professionally produced to 
matchbook covers and bowling alley 
score sheets. 


With deregulation, attorneys have had 
to become competitive. In years past, 
attorneys received clients through word- 
of-mouth — a neighbor recommending 
someone; someone at church passing a 
name along; a new member of a civic 
club inquiring about an attorney. With 
the increase in numbers coupled with 
deregulation and delegalization, new 
ways must be found to link lawyers with 
clients. 

One of the most widely accepted types 
of advertising has become the brochures 
that law firms are mailing to prospective 
clients. These brochures often describe 
the biographical data of the partners and in 
what areas the law firm specializes. We 
will begin to see more and more of these 
as time goes by. 

One of the newer types of advertising is 
achieved through the use of a public 
relations firm. I receive on the average 
one promotional or public relations flyer 
a week announcing some event in a 
lawyer’s practice. The public relations 
firms send these to the media, both print 
and electronic. These releases may 
announce the appointment of a partner 
to a civic committee or may announce 
that a partner has won an award for 
certain achievements. 

I started receiving these within the last 
year and wondered how many law firms 
have been using public relations firms. In 
a recent article, I learned a survey was 
conducted in Los Angeles of 23 large 
firms. The results showed that 15 percent 
of the firms were using or had used 
public relations; 17 percent wanted 
information about how public relations 
could work for them; 15 percent said they 
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would never use public relations; and 53 
percent said they were thinking about it. 
The majority had not yet tried it but were 
thinking about trying it next year. 

In a way, all lawyers are public 
relations persons. I think it is a 
universally held truth that we are the best 
people to sell our profession. What each 
individual attorney does for his client 
affects the relationships and opinions of 
the client. If a person has a bad 
experience with an attorney, such as an 
unexplained delay, he tells his friends, 
and the friends, even though they have 
never been to an attorney themselves, 
share this bad feeling. Therefore, any 
type of PR campaign must be a total firm 
effort, be it the solo practitioner or the 
multiperson law firm. 

Some common examples of public 
relations goals were set forth in the 
article: 


© To project a positive image and 
increase the respect with which the firm is 
viewed by the business community, 
general public, media, and legal 
profession; 

© To increase business and make it 
easier to acquire new clients — either 
generally or from a specific industry — 
through actions that project and enhance 
the experience, expertise, or reputation of 
the firm; 

© To obtain exposure for the 
accomplishments of the firm members by 
providing them with deserved recognition 
as well as to promote the quality of the 
firm’s personnel; 

© To help recruit top law students by 
generating proper exposure for the firm; 

© To disseminate information — 
internally and externally — in a form 
suitable to its content and purpose. These 
goals can be achieved through a PR 
program. 

In deciding whether to use a PR firm, 
the options are to hire a professional to 
work internally, retain the services of a 
public relations firm, or contract on a 
freelance basis. The size of the firm and 
the commitment to public relations 
would decide which of these three 
options to choose. 

With the increase in advertising, 
lawyers have to be concerned with the 
quality of any service they might receive. 
As in any profession, there is a wide 
range of costs and services a firm can 
produce for you. Sometimes there is an 
overselling of what the results will be. In 
choosing a firm, it is important to set out 
your goals and to evaluate the program 


to see if those goals are being met. This 
can be done by counting press releases, 
articles published concerning the firm, 
etc. 

In the long range plan that is being 
recommended to the Board of 
Governors, there is a recommendation 
from the Public Relations Subcommittee 
that the Bar take a proactive role as 
opposed to passive in the area of 
advertising. There are some who feel that 
the Bar should assist attorneys in being 
able to identify those types of PR 


programs that would be a benefit to 
them. As we enter a new era attorneys 
are going to have to be vigilant about 
what they are purchasing with their 
advertising dollars. 


The question of whether attorneys 
should advertise was really answered by 
the U.S. Supreme Court in Bates. It is 
permissible and lawyers are going to 
advertise. It is our obligation to try to 
ensure that the public and the profession 
will benefit from advertising. BJ 


Letters 


Bar Needs Internship Program 

1 have just completed reading the 
President’s Page [March 1984] regarding 
lawyer competency. I heartily agree with 
the recommendation and | hope that 
President Henry will be successful with 
The Florida Bar, Board of Bar Examiners, 
and the Supreme Court. 

As a county court judge, I see too many 
new attorneys “learning” at their client's 
expense. | have advocated an internship 
program for several years. 

GAYLE GRAZIANO 
County Court Judge 
Daytona Beach 


Never Put Off Till Tomorrow 


Of all the problems that lawyers know, 
Procrastination is the sneakiest foe. 
It’s a cross we bear, most every day; 
It goes with the job; it won't go away. 


“T'll do it tomorrow” (but you usually 
don't); 

First thing in the morning (but you know 
you won't). 

You promise yourself you'll get to it soon, 

But the weeks fly by, and another full 
moon. 


You dictate a note, to remind you for sure. 

Your intentions are noble, and always so 
pure. 

You'll stop what you're doing; it’s job 
No. I. 

But time slips by and you don’t get it done. 

And so it goes, in the “legal game.” 

We all mean well, but we're all the same. 


So how can you beat it? Is there some way 
around it? 

Just listen to me; I think I have found it. 

The key is quite simple, so heed what | 
say— 

But I'll finish this up, on another day. 


—EDWARD SIEGEL 
Jacksonville 
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‘When I came to Florida in 1959 there were fewer than 25 
black lawyers here. | would never have dreamed at that 
time of even being on the circuit bench, much less on 

the Supreme Court or the federal bench.’ 


Judge Joseph W. Hatchett 
11th U.S. Circuit 


‘| would love to say that unlike every other institution 
in America, somehow the practice of law or the court 
system or the organized Bar stands out as having 
overcome racism. But that’s just not the case.’ 


Warren Dawson, 
Tampa 


‘Power is not given up easily. You've got to belong and 
get involved in order to achieve it.You’ve got to make 
a special effort.’ 


Justice Leander J. Shaw, Jr. 
Florida Supreme Court 


‘I can’t tell you of examples where blacks have applied for 
jobs and not gotten them [because of their race]. ’ 

Reese Marshall, Chairman, 

Florida Human Relations Commission 


‘Il see even more progress being made in the South 
than the North. I see progress across the board, but 
there’s still more to be made. We still have a 

long way to go.’ 

Dennis Archer, President, 

National Bar Association 
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Black Lawyers— 
How Integrated the 
Integrated Bar? 


by Judson H. Orrick 


ome anthropologists and histo- 

rians much better informed than 

Iam point out that segregation is 
as old as the hills. The Egyptians practiced 
it on the Israelites; the Greeks did likewise 
for the barbarians; the Romans segregated 
the Syrians; the Chinese segregated all for- 
eigners; segregation is said to have produced 
the caste system in India and Hitler prac- 
ticed it in his Germany, but no one ever 
discovered that it was in violation of due 
process until recently, and to do so some of 
the same historians point out that the 
Supreme Court abandoned the Constitu- 
tion and common sense. . . .” 

Florida Supreme Court Chief Justice 
Glenn Terrell wrote those words in 1957, 
concurring with Justice B. K. Roberts that 
Virgil Hawkins would have to show that his 
admittance to the University of Florida’s 
law school could be “accomplished without 
doing great public mischief.” The ruling 
came eight years after membership in the 
Bar was made mandatory for lawyers, but 
before the time black lawyers could drink 
from any water fountain in a Florida court- 
house, meet with their clients in the public 
waiting rooms, or join local bar associa- 
tions. 

How far have black lawyers — and The 
Florida Bar — come since Justice Terrell’s 
ruling in Virgil D. Hawkins v. Board of 


Control? This article offers views from 
some lawyers who lived through this gen- 
eration of unparalleled change. 


Some History 

In 1957 the Florida Supreme Court for 
the fifth time denied Virgil Hawkins’ peti- 
tion to integrate the University of Florida 
College of Law.? The court first denied 
Hawkins’ admission in 1950, on the 
grounds that a law school was being 
planned for the Florida Agricultural and 
Mechanical College for Negroes in Talla- 
hassee (now Florida A & M University). 
As longas the state provided “separate but 
equal” facilities to accommodate blacks, 
the University of Florida could serve white 
students exclusively, the court said.3 

The Board of Control and the legislature 
established FAMU’s law school in 1951. It 
opened with four faculty members, seven 
students and an operating budget of 
$36,000. The school closed 15 years later 
when the Florida State University College 
of Law was opened five miles from FAMU. 
The argument in the legislature was that 
the black law school’s largest graduating 
class held 20 members, who were costing 
the state $3,300 apiece each year to educate. 
Law students at the University of Florida 
were costing $880 per year. Blacks could 
now attend white schools, and the legisla- 


ture decided the price of voluntary segre- 
gation was too high. 

Hawkins never applied to FAMU. He 
instead attended law school outside Florida 
and continued his fight to open the Univer- 
sity of Florida to blacks, petitioning the 
court in 1950, 1952, 1955 and finally in 
1957. (He has been before the court twice 
since; in 1976 he was granted admission to 
The Florida Bar without taking the Bar 
exam, because of the state’s past discrim- 
inatory actions; earlier this year the court 
disciplined him for mishandling a criminal 
case.) 

The Florida Bar was “integrated” in 
1949, in that all practicing Florida lawyers 
were forced to join and support the asso- 
ciation. But, as the Hawkins opinions 
illustrate, .the Bar was segregated in 
another, very real sense a generation ago. 

“Back then black lawyers practiced in 
segregated courthouses. There were sepa- 
rate drinking fountains and separate bath- 
rooms,” recalls United States Circuit Judge 
Joseph W. Hatchett, the first black to serve 
on the Florida Supreme Court. “I remem- 
ber going into the DeLand courthouse for 
the first time and looking around for my 
client’s family. It was the first time that it 
dawned on me that black people — at that 
time, in that area — sat in a special 
mezzanine over the main courtroom. 
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“When I came to Florida in 1959 and 
was admitted to The Florida Bar there 
were fewer than 25 black lawyers here,” 
Judge Hatchett continued. “We all knew 
each other, because we'd all been to the 
same law school at Howard University in 
Washington, which was about as far as a 
black from the Deep South got at that 
time. I would never have dreamed at that 
time of even being on the circuit bench in 
Florida, much less on the Supreme Court 
or the federal bench. It was just outside the 
realm of possibility.” 

Judge Hatchett became a magistrate for 
the U.S. District Court in 1971, was ap- 
pointed to the Florida Supreme Court by 
Governor Reubin Askew four years later 
and next was named to the U.S. Circuit 
Court of Appeals for the Fifth Circuit by 
President Jimmy Carter. When the Fifth 
Circuit was divided and the 11th Circuit 
created, Judge Hatchett was assigned to 
the new court in Atlanta. His office is in 
Tallahassee. 

Justice Leander J. Shaw, Jr., appointed 
to the Florida Supreme Court last year, 
also recalls the early days of his practice in 
Jacksonville: “When I first began to prac- 
tice, I of course ran into prejudice. It was 
impossible not to run into it.” 


The Magnitude of Change? 

But Justice Shaw is quick to add that 
times have changed dramatically: “At this 
point I can’t conceive of it. If you look back 
even 10 years ago you will see the magni- 
tude of the change. Look at the number of 
black lawyers in large white firms. At one 
time you just didn’t see any. Now you do. 
That’s a good sign; a sign of progress. Look 
in the state attorneys’ offices, the public 
defenders’ offices, the U.S. attorneys’ of- 
fices — it’s hard to find a place where you 
won't find a number of black lawyers.” He 
has worked as a prosecutor and public 
defender in Jacksonville, was on the 
Florida A & M law faculty, was a judge of 
industrial claims, and served on the First 
District Court of Appeal before being 
named to the Supreme Court. 

Judge Hatchett agrees, characterizing as 
“astronomical” the progress blacks have 
made in the profession since he started 
practice. “There’s no question that tre- 
mendous progress has been made.” 

Yet while progress has been made, say 
some, racial prejudice is still a factor in the 
practice of law. “I think there are vestiges 
of racism in our court system, in the 
practice of law experience, just as there is 
in every other aspect of American life,” 
concludes Warren Dawson of Tampa, 
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‘Insofar as the large 
firms are concerned, I 
think the barriers are 
down. Where I think we 
still fall behind is in the 
small firms and firms in 
the smaller communities.’ 


Chesterfield Smith, 
Holland & Knight 


immediate past president of the National 
Bar Association, the nation’s oldest and 
largest organization of black lawyers. “I 
would love to say that unlike every other 
institution in America, somehow the prac- 
tice of law or the court system or the orga- 
nized Bar stands out as having overcome 
racism. But that’s just not the case. 

“I’ve seen it. If I represent a black 
plaintiff in a personal injury case, the 
worth of his eye might not be the same as a 
white person’s eye. Jury verdicts still reflect 
who was injured, and when a black person 
is injured it can mean a far lower verdict.” 


he current president of the 8,500- 

member National Bar, Dennis 

Archer of Detroit says blacks 
still are largely excluded from corporate 
practice and from joining larger firms. “We 
have trouble getting access to the commu- 
nities we wish to serve. We go to the same 
law schools, get the same grades, yet we 
still hear that firms can’t find qualified 
black lawyers. Corporations do not select 
black law firms, even though they have the 
same capabilities and often charge less. 
The acceptance of black law graduates in 
the mainstream, established firms is not at 
all ona level consistent with the number of 
black lawyers available.” 

He points to a 1981 National Law 
Journal study which showed only 20 of the 
4,271 partners in the country’s 50 largest 
firms were black—less than one-half of one 
percent. Of the firms’ 6,408 associates, 151 
were black — 2.3 percent.4 A follow-up 
survey released by the NLJ in December 
1982 showed blacks constituted 2.9 percent 
of the members in 151 of the nation’s 200 
largest firms. The National Bar estimates 
there are about 17,000 black lawyers in the 


U.S., about three percent of the total 
lawyer population. 

A survey conducted last December by 
The Miami Herald showed none of the 263 
partners in Dade County’s 10 largest firms 
is black, and only seven out of 304 asso- 
ciates are black.5 The Florida Bar does not 
break down its membership into ethnic 
groups, but the Florida Chapter of the 
National Bar estimates there are 450-500 
black lawyers in the state. 

Views on why more blacks are not 
associated with larger firms vary greatly. 
Says Archer: “Part of it’s prejudice. Many 
feel they’ve gotten along well for so long 
without having a black lawyer in the firm 
that they don’t see a need to integrate. I 
find it ironic that in large cities that are 
predominately black or have a black mayor 
we still have firms that won’t integrate. 
Sooner or later that’s going to be bad for 
business.” 

Chesterfield Smith, who served 26 years 
as chairman of Holland & Knight, the 
state’s largest firm, and now describes 
himself as “an influential partner” in the 
firm, adds a different perspective: “Insofar 
as the large firms are concerned, I think the 
barriers are down. Where I think we still 
fall behind is in the small firms and firms in 
the smaller communities. I haven’t seen 
those barriers come down yet. Perhaps 
that’s because the demand for qualified 
black lawyers makes it still a seller’s 
market.” Governmental agencies with af- 
firmative action quotas more actively re- 
cruit black law graduates, he said, and the 
number of black graduates is still not great. 

The American Bar Association’s most 
current report on law school enrollment, 
issued in 1983, showed 58 minority mem- 
bers enrolled at Florida State University; 
83 at Nova University; 31 at Stetson Uni- 
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versity; 80 at the University of Florida and 
129 at the University of Miami. The figures 
were issued for fall, 1982, and include 
enrollment at all levels of legal education. 
Nationally, the number of blacks enrolled 
at ABA-accredited schools rose from 3,744 
in 1971-72 to 5,852 in 1982-83.6 

“I think we need to be doing more to 
recruit blacks,” Smith, a former president 
of The Florida Bar and the ABA, con- 
tinued. "However, it’s a very slow thing. At 
Holland & Knight we’ve had an official 
policy for 15 years not to discriminate on 
the basis of race, religion or sex. Even so 
we hired our first black lawyer about three 
years ago. We now have five blacks in the 
firm [out of more than 200 lawyers]. The 
first black I remember being hired by a 
white firm was during the late "60s, so I 
think we can see the barriers are coming 
down.” 


he president of the Florida 

Chapter of the National Bar 

Association, who also chairs 
the Florida Human Relations Commission, 
says he knows of no instance where a black 
has been turned down for a job on the basis 
of race. “I can’t tell you of examples where 
blacks have applied for jobs and not gotten 
them,” reports Reese Marshall of 
Jacksonville. 

“There don’t seem to be enough black 
lawyers in the corporate system, but I don’t 
know if they’re knocking on the door for 
those jobs either. Most blacks are in gov- 
ernment or smaller law firms. There are 
some blacks in larger, white firms, and I 
haven’t heard any of them say, ‘I didn’t get 
a promotion or a raise because I’m black.’ 
If those complaints were out there, I would 
probably hear them,” he says. 


‘I went to [a National 
Bar Association] chapter 
meeting and said, ‘Give 
me some names of some 
black lawyers who want 
to serve.” 


Sam Smith 
Past President 
The Florida Bar 


Blacks on the Bench 

Some contend that blacks are under- 
represented on the bench, although they 
concede rapid progress has been made in 
recent years. The State Courts Adminis- 
trator’s office reports 16 of Florida’s 598 
active judges are black, accounting for 2.7 
percent of the state’s trial and appellate 
judges. The American Judicature Society 
reported in the March 1984 issue of 
Judicature that nine percent of the federal 
district and appellate judiciary is black. 
(The figure rose from four percent during 
Jimmy Carter’s administration. Of the 258 
federal judges Carter appointed, 54 were 
minority members and 40 were women). 
The Pennsylvania Lawyer reported in 
January that Judge Robert N.C. Nix of 
Philadelphia that month became the first 
black to serve as chief justice of a state 
supreme court. 

“An area of concern to the Florida 
Chapter of the NBA, based on the number 
of black lawyers and the total number of 
blacks in the state, is representation on the 
bench. Many don’t feel we are fully repre- 
sented. For example there’s only one black 
circuit judge in Jacksonville, and there is 
none in Tallahassee,” Marshall said. 

Blacks make up about 12.9 percent of 
the state’s population, according to the 
most current Florida Statistical Abstract. 
But if 450 of The Florida Bar’s 34,000 
members are black, they constitute only 
1.3 percent of the Bar. 

“I would like to see more black judges on 
the bench. I think there are a number of 
black attorneys out there who would make 
fine jurists,” says Justice Shaw. “But | 
certainly think we’re moving in the right 
direction.” 

Former NBA President Dawson believes 
one reason more blacks do not get ap- 


pointed to judicial posts is that there are 
few blacks on judicial nominating commis- 
sions. “It’s the JNCs, more than the Gov- 
ernor, that have killed off the black appli- 
cants,” he says. Noting that the Board of 
Governors of The Florida Bar names three 
members to each of the state’s 26 nominat- 
ing commissions, he adds, “I think you will 
find that The Florida Bar, in its designation 
of commission members, has rarely, rarely 
appointed black lawyers.” 

Although the Board does not know each 
JNC applicant, and often bases appoint- 
ments purely on the applications and 
resumes it receives, the governors are as 
often swayed by comments made by Board 
members who personally know an appli- 
cant. 

“It’s the good old boy network control- 
ling the system,” says Dawson. 


The Integrated Bar 

Which raises the larger question of why 
so few blacks have become active in Bar 
work. Why has a black lawyer never run 
for a Bar office? Lawyers give a myriad of 
reasons: it takes some degree of economic 
independence to take time out of the office 
and travel to Bar meetings, and most black 
lawyers are just reaching maturity in their 
practice; blacks have traditionally been 
excluded from bar associations, and some 
prefer their own predominately black 
associations. 

“T recall when blacks were not welcomed 
into leadership roles at the Bar, as they are 
now,” says Justice Shaw. “So it’s a carry- 
over. I think that’s unfortunate — we 
should make a special effort to become 
members of committees and try to get into 
the leadership. But it’s like anything else. 
Power is not given up easily. You’ve got to 
belong and get involved in order to achieve 
it. You’ve got to make a special effort.” 

Dawson points out that blacks make up 
no more than one percent of the lawyers in 
most, if not all, judicial circuits. “Mathe- 
matically it’s unrealistic to expect a black 
to win a popularity contest like a Board of 
Governors race. Obviously we’ve made 
some progress, but not nearly enough. We 
certainly haven't progressed to the point 
where California, Michigan, Ohio or New 
York are. They’ve already had blacks as 
the president of the state bar associations.” 

Perhaps the most progress was made in 
involving blacks in Bar work a few years 
ago, when Dawson was president of the 
Florida Chapter of the NBA and Sam 
Smith was president-elect of The Florida 
Bar. “I went to their chapter meeting and I 
said, ‘Give me some names of some black 
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stress cause 
high blood 
pressure? 


Stress on the job is a real 
problem for most of us. 
Many people think high- 
pressure jobs cause high 
blood pressure. 

Scientists and doctors 
aren't sure if stress causes 
high blood pressure. But, one 
thing is for sure: anybody, 
no matter how they react to 
stress, can have high blood 
pressure. 

If you have high blood 
pressure, you can control 
it—with medication, weight 
control, less salt, and 
whatever else your doctor 
tells you to do, every day. 

No matter what you do for 
a living, keep on living. 


High blood pressure. 
Treat it and live. 


National High Blood Pressure Education Program, 
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lawyers who want to serve.’ They provided 
the list, and I appointed at least one black 
to each committee,” Smith recalls. 

“I thought they were doing themselves a 
disservice and The Florida Bar a disservice 
by staying out of the mainstream of the 
integrated Bar. They had been systemati- 
cally excluded for the most part, and 
therefore felt it would be years before they 
could join and work their way up to havea 
meaningful voice on the committees. My 
concession was to help them overcome the 
burden of having to wait to even get 
appointed.” 

Current Bar President Bill Henry and 
President-elect Gerald Richman both con- 
tacted the NBA with similar offers. Rich- 
man said in March he had not yet heard 
back from the Florida NBA, but that he 
planned to follow his letter of invitation by 
visiting a chapter meeting. Florida NBA 
President Marshall said he welcomed 
Richman’s visit. “We’ve got a lot of lawyers 
in this state who still remember when they 
were not so welcome in the Bar. That’s a 
real problem. To get a more meaningful 
number of blacks interested in The Florida 
Bar it’s going to take a joint effort on the 
part of the Bar and the NBA.” 

Judge Hatchett was guardedly optimistic 
on the question. He sees a trend toward 
voluntary resegregation which threatens to 
turn America into “two nations, or even 
three nations.” 

“] think that’s the greatest danger facing 
our nation today — that we will resegre- 
gate, quite by choice. Blacks my age who 
were in the civil rights movement certainly 
never thought we’d see this day, but that’s 
the way we’re drifting. I see young blacks 
not becoming involved in their local bar 
associations, preferring to start local chap- 
ters of the NBA. If that’s what happening 
among the best trained black people in 
Florida and throughout the country, and I 
can think of no one better trained in the 
black community than our lawyers, then 
that tells me I’m right. 

“If they are going to separate into dif- 
ferent groups, then as role models they are 
going to lead others into separate pursuits, 
also. | encourage my law clerks to get into 
the more general bar activities and become 
active. I hope we’re going to see blacks 
coming along who will run for the Board of 
Governors and will seek the Bar presidency 
... but right now they may be only two or 
three years. out of law school.” 

NBA President Archer also encourages 
blacks to get involved in state and local bar 
work. Also president-elect of the State Bar 
of Michigan, he says, “You cannot always 


arrive at change by being on the outside 
and criticizing. Someone has to be on the 
inside to offer advice, to counsel. It’s 
important to have participation at all 
levels. 


“I see even more progress being made in 
the South than the North. I see progress 
across the board, but there’s still more to 
be made. We still have a long way to go.” 


'The State of Florida ex rel. Virgil D. 
Hawkins v. Board of Control, 93 So.2d 354 (Fla. 
1957). 

2 See, Hawkins v. Board of Control of Florida, 
47 So.2d 608 (Fla. 1950); State ex rel. Hawkins 
v. Board of Control, 53 So.2d 116 (Fla. 1951); 
State ex rel. Hawkins v. Board of Control, 60 
So.2d 162 (Fla. 1952); The State of Florida ex 
rel. Virgil D. Hawkins v. Board of Control, 83 
So.2d 20 (Fla. 1955); Jd. 

3The Supreme Court followed the “separate 
but equal” rule first enunciated by the U.S. 
Supreme Court in Plessy v. Ferguson, 163 U.S. 
537, 16S. Ct. 1138 (1896). 

4More Women on the Way Up, NATIONAL 
Law JourNaAL, Vol. 3, No. 32, p.1 (April 20, 
1981); Women and Minorities: The Gains, 
NATIONAL LAW JOURNAL, Vol. 5, No. 32, p.1 
(December 20, 1982). 

$ Blacks in Dade’s Biggest Law Firms, THE 
Miami HERALD, December 2, 1983, p. 3C. 

6A REvIEW OF LEGAL EDUCATION IN THE 
Unitep States, Fall 1982, published by the 
American Bar Association Section of Legal 
Education and Admissions to the Bar, ABA 
Press, Chicago. 


Judson H. Orrick is an associate 
editor of The Florida Bar Journal. He 
is a graduate of the University of 
Florida College of Journalism and 
Communication. 
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A Proposal 


ment” received its major impetus from the 
White House. During the Nixon adminis- 
tration, the President publicly advocated 
the concept on several occasions. As 
mounting public disaffection and Presi- 
dential endorsement converged, school 
systems throughout the country began to 
devise accountability programs. These 
have generated much controversy and a 
virtual stalemate as evidenced by the con- 
tinuing national decline in student 
performance. 

Classic contract law can enforce the 
notion of “accountability” — making edu- 
cators accountable for the results of their 
work—throughout school systems by 
creating a cause of action for students 
injured by incompetent educators. By 
encouraging recourse to the courts, the 
legislature would retain control of its 
accountability efforts while encouraging 
supplemental judicial enforcement of 
underlying policy goals such as equalized 
educational opportunities. Simultaneous- 
ly the courts would be redressing a 
grievance that current events indicate is 
long overdue. 


Florida’s Legislative Experience 

The Florida Legislature instituted one of 
the nation’s first comprehensive statewide 
accountability programs and has been a 


leader in sustained implementation of the 
movement’s goals.? Florida’s Educational 
Accountability Act of 1971 directed the 
state Commissioner of Education to 
formulate a means by which the state could 
measure its schools’ effectiveness. The 
Commissioner’s response was a two-track 
scheme: to make local districts 
accountable to the state by measuring their 
educational effectiveness and to promote 
studerit progress by monitoring their im- 
provement through the grade levels. 

Reflecting legislative concerns, the 
Commissioner's plan emphasized the first 
track. It established “educational objec- 
tives” for each grade level and subject area. 
Upon adoption by the state Board of 
Education, these objectives became the 
minimum level of instruction each district 
was required to provide. Local authorities 
were charged with direct responsibility for 
student attainment of the objectives, en- 
forceable through statewide accreditation 
sanctions. Although districts were allowed 
to raise the state-imposed minimums, none 
did.3 

To determine the success of the program, 
the plan provided for dual-purpose state- 
wide testing. The tests would gauge the 
districts’ performance by compiling data 
on student achievement. State officials 
could then compare inter-district results, 


isolate the substandard districts and inter- 
vene to assure compliance with the mini- 
mum objectives.4 

In 1974 and 1975 the Florida Legislature 
amended the 1971 Act to define its 
standards with greater specificity. The 
amendments directed that priority be given 
to early grade levels and core academic 
skills and provided that test results also be 
compared with nationwide achievement 
scores. 


he following year, the legislature 
consolidated and expanded this 
program by enacting the 1976 
Educational Accountability Act, one of 
the nation’s most comprehensive accounta- 
bility laws. F.S. §§299.55, .565, .57 and 
232.245. Its stated purpose, in part, was to 
guarantee to each Florida student a similar 
educational opportunity irrespective of 
geographical or local disparities. This 
guaranteed opportunity included “effec- 
tive, meaningfully relevant” instruction. 
To implement this statutory benefit, 
statewide testing was retained to isolate 
ineffective or substandard schools. The 
Act established three ways of compiling 
this information: minimum performance 
standards (MPS'’s), educational evaluation 
procedures (EEP’s), and pupil progression 
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plans (PPP’s). Each component raises 
responsibility imposed by the state on the 
districts.$ 


The 1978 Diploma Sanction 

In 1978 the legislature levied a diploma 
sanction on students who failed to master 
skills covered by the testing program. This 
amendment, F.S. §232.246 (Supp. 1981), 
coupled with one crucial item legislatively 
omitted in 1976, rendered the program 
dysfunctional. The 1976 legislature failed 
to re-enact the existing accreditation pro- 
gram _ which sanctioned substandard 
schools. Instead, the 1976 EEP’s substi- 
tuted a relatively mild threat of reduced 
state funding for schools violating mini- 
mum accountability guidelines.® This is the 
only coercive leverage presently available 
for enforcement of educational accounta- 
bility in Florida. The 1978 amendment dis- 
carded whatever teeth the legislation may 
have contained. 

The diploma sanction also is at odds 
philosophically with the thrust of Florida’s 
program. The prior legislation indicated a 
belief that the state must protect school 
children from substandard local efforts. 


To provide this protection, the state 
created strict and precise standards. 
Schools failing to satisfy the standards 
could be sanctioned and discredited. Thus, 
the legislature endeavored to make Florida 
students smarter by first making Florida 
educators more efficient. The diploma 
sanction, however, deflects penal conse- 
quences away from educators and toward 
students, a reversal of the original two- 
track theme. Since 1978 the pressure has 
been directly on the students and only 
indirectly on the educators. 


The Constitution: Educational 
Rights and Judicial Review 

Since 1954 the United States Supreme 
Court has recognized public education as 
perhaps the most important service of local 
and state governments. In Brown v. Board 
of Education, 347 U.S. 483, 493 (1954), the 
Court wondered whether any child could 
prosper if denied educational opportuni- 
ties. Eighteen years later, the Court 
indicated that, despite education’s central 
role in democratic society, local govern- 
ment is not required to maintain public 
schools. In San Antonio School District v. 
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Rodriguez, 411 U.S. | (1973), the Court 
held that education was not a fundamental 
interest under the Constitution, but that, 
once a state establishes a public education 
system, it must be careful to preserve its 
students’ rights. Those rights are mainly 
clustered in the 14th amendment. U:S. 
Const. amend. XIV, §1. 


A Constitutional Perspective on 
Accountability 

Students and parents have attempted to 
enforce educational accountability 
through constitutional principles and 
federal law. Plaintiffs seeking judicial relief 
have relied on 14th amendment due 
process and equal protection grounds, as 
well as the Equal Educational 
Opportunities Act of 1974(EEOA) and the 
Civil Rights Act of 1964, among other 
federal civil rights statutes. By directly 
attacking accountability statutes in federal 
court, these plaintiffs sought to avoid the 
additional burdens created by Florida’s 
diploma sanction. 


Case Law: Debra P. 1 and Debra P. 2 

Educational accountability case law, 
from a constitutional perspective, centers 
on the Debra P. v. Turlington (Debra P. 1). 
474 F.Supp. 244 (M.D. Fla. 1979); 644 
F.2d 397 (Sth Cir. 1981); remanded, No. 
78-829-Civ-T-GC (1983) (Debra P. 2), 
litigation in Florida. Involving two rounds 
at trial, the Debra P. plaintiffs challenged 
the state’s incorporation of a diploma 
sanction into its accountability program. 

Debra P. 1, though finding the diploma 
sanction constitutionally infirm on both 
due process and equal protection grounds, 
paved the way for eventual full-scale 
implementation of Florida’s accounta- 
bility program. The court's relief con- 
sisted of enjoining the sanction’s use until 
the 1982-83 school year. By that time, the 
court reasoned, notice of implementation 
would have been served to all affected 
students. More importantly, Florida's 
public school students would have 
attended 12 academic years in fully 
integrated facilities. Therefore, all high 
school seniors graduating that year would 
have received an equal educational oppor- 
tunity free of discriminatory taint. Ac- 
cordingly, Debra P. 2 authorized full 
implementation in 1983. 

Although the district court’s result in 
Debra P. 2 may be desirable to avoid 
further systemic disruption, its analysis is 
fragile. The court’s conspicuous accenting 
of one expert’s opinions, for instance, 
exposes a misunderstanding of the 


dynamics behind Florida’s accountability 
program. Undeniably, the court was tech- 
nically correct in saying the diploma 
sanction motivated students; their 
motivation was not at issue, however. The 
issue substantively was whether the test 
and its diploma sanction bore a “rational 
relation” to the purpose for which it was 
designed.’ Florida’s testing, as expressed 
by the legislature, was designed to provide 
a basis for comparing districts, in effect 
testing how well educators teach by 
measuring whose students learn most. 

As such, the court’s student motivation 
rationale misses the point: the Florida 
Legislature enacted a comprehensive ac- 
countability program to motivate 
educators, so that students would receive 
better educational opportunities. 
Although the 1978 Legislature subsequent- 
ly muddled this process, the court none- 
theless failed to resolve how a diploma 
sanction on students is rationally related to 
the imposition of accountability upon 
educators. 

Despite the state’s eventual triumph, 
Debra P. | and Debra P. 2 illustrate the 
difficulty facing state legislatures attempt- 
ing to devise accountability programs. Any 
state contemplating accountability legis- 
lation must consider judicial willingness to 
set aside schemes which violate 
constitutional rights. 


Accountability and Educational 
Malpractice 

Perceiving that state officials have yet to 
secure the educational rights of students, a 
second group of plaintiffs have attempted 
to assert these rights in court. These 
plaintiffs have sought to make educators 
accountable rather than argue unfair or 
discriminatory programs. 

This second group of plaintiffs has 
sought to impose accountability upon edu- 
cators through judicial recognition of an 
“educational malpractice” tort. In striving 
to establish this new tort, students and 
parents have not encountered the same 
judicial readiness to protect rights as may 
be found in a constitutional context. The 
courts have refused to recognize duty of 
care on the part of educators to their 
students and so have dismissed complaints 
for failure to state a cause of action. 


Case Law: Policy Concerns and the 
Duty of Care 

The principal appellate rulings in this 
area evince paramount concern over work- 
able standards of due care. Because tort 
law looks to policy when faced with a new 


legal duty, judicial discussion has been 
very policy-oriented. 

The seminal tort case, Peter W. v. San 
Francisco Unified School District, 60 
Cal.App.3d 814, 131 Cal.Rptr. 854 (1976), 
involved a plaintiff who upon graduation 
from high school could not read beyond a 
fifth-grade level. Alleging that school offi- 
cials negligently failed to provide adequate 
instruction, plaintiff claimed permanent 
disabilities that limited employment 
prospects to clerical or manual labor 


positions. As compensation, plaintiff 
sought general damages plus the cost of 
remedial tutoring. 

Unable to ascertain a duty of care owed 
by educators to their students, the Peter W. 
court admittedly resorted to policy factors 
as controlling. It raised the specter of in- 
numerable potential student plaintiffs 
coming forward with malpractice claims. 
Going further, the court expressed a 
conviction that as a practical matter no 
conceivable standard of due care could be 
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developed to measure educational negli- 
gence. Finding no duty owed, the court 
dismissed the complaint for failure to state 
a cause of action. 

In Donahue v. Copiague Union Free 
School District, 95 Mise. 2d 1, 408 
N.Y.S.2d 584 (1977), aff'd, 64 App. Div. 2d 
29, 407 N.Y.S.2d 874 (1978), aff'd, 47 N.Y. 
2d 440, 391 N.E.2d 1352,418 N.Y.S.2d 375 
(1979), plaintiff advanced arguments re- 
sembling those of the plaintiff in Peter W. 
The Donahue court relied on Peter W. to 
arrive at the same conclusion. Donahue 
stressed, however, that education is solely 
the province of educators and concluded 
that judicial inquiry into the efficacy of 
publicly-funded schooling inap- 
propriate. 

Shortly thereafter, the Donahue court 
was confronted with the same issues but 
with an added dimension. In Hoffman v. 
Board of Education, 64 App. Div. 2d 369, 
410 N.Y.S.2d 99 (1978), rev'd, 49 N.Y.2d 
121, 400 N.E.2d 317, 424 N.Y.S.2d 376 
. (1979), plaintiff had been placed in special 
classes for retarded children based on a 
school-administered 1.Q. examination. 
The examining psychologist, however, was 
uncertain of the results and recommended 
a second examination. The school failed to 
act on that recommendation. Years later, 
plaintiff was retested and was found not to 
be retarded. 

Plaintiff's argument was directed at the 
school’s failure to heed the psychologist’s 
recommendation, causing him to be classi- 
fied as retarded during his formative years. 
Relying on its Donahue ruling, the 
Hoffman court insisted that although edu- 
cational malpractice was a viable theory of 
recovery under traditional notions of tort 
law, public policy precluded its 
entertainment by the courts. Once again, 
the invoked policy factor was that courts 


should not interfere with educator's pro- 
fessional judgment. 

Although these three cases preserve de 
facto state immunity from liability for 
negligent education, it is questionable 
whether they represent the law’s likely 
direction. The articulated misgivings 
about the duty of care issue focus on two 
policy factors: first, floods of litigation and 
excessive damage awards depleting school 
resources; second, judicial interference in 
educational affairs. The decisional leeway 
which these rationale provide the courts, 
however, may be undercut analytically by 
legislative accountability standards. 


Accountability Statutes as Standards 
of Due Care 

The three tort cases turn on the pro- 
fessed judicial inability to envision a 
standard of care to which education may 
be held accountable. Absent such a 
standard, the courts have declined to 
impose one of their own making. Yet, legis- 
lative accountability programs attempt to 
quantify precisely such standards. These 
statutes, moreover, delineate concrete 
obligations in order to protect school 
children from the effects of careless 
schooling. 

Analytically, accountability legislation 
may be interpreted as establishing a 
standard for educational conduct that 
protects students from negligent 
instruction and designates students as a 
statutorily protected class. Under this 
analysis, any violation by educators of the 
Statutory standard may constitute 
negligence per se.? Moreover, when 
statutes are seen as clearly intending to 
protect a particular class of persons against 
their inability to protect themselves, the 
usual negligence defenses become 
inapplicable. Because school children may 


be reasonably characterized in exactly 
those terms, violation of accountability 
statutes could result in strict liability. 

Whether a court would carry its analysis 
to this extreme is unknown. There are no 
reported educational malpractice cases 
predicated on accountability statutes. 
What is known, however, is that the theory 
is available for testing and that legislative 
attempts to impose educational accounta- 
bility will make cases like Peter W., 
Donahue, and Hoffman _ progressively 
anomalous. 


A Call for Legislative Action: 
The Contract System 

Although the potential for constitu- 
tional challenge or tort liability is a 
legitimate factor to consider, legislative 
action in this context should protect 
individual students who have performed 
their educational obligations in good faith, 
but who have been denied an equal oppor- 
tunity to learn by substandard school prac- 
tices. 

Existing accountability acts have not 
succeeded in this mission, and the courts 
have thus far refused to take action. 
Moreover, new legislation should place 
some of the enforcement burdens on 
students by providing appropriate incen- 
tives. Finally, legislative protection of 
student rights must be limited by the need 
to guard against excessive litigation or 
damage awards which could substantially 
disrupt educational opportunity for other 
students. 

Attainment of the outlined objectives is 
possible through a statutorily created 
cause of action based on contract law. 
Such a move, however, is sensible only as 
part of a state's overall accountability 
efforts. This is so because the legislature 
would in effect be exposing the state to 
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legal liability thus far avoided. In 
exchange, therefore, the state must gain 
improved treatment of school children and 
thereby further its established educational 
policies. By taking the initiative, the legis- 
lature would control and define the legal 
contours of educational accountability’s 
future. At the same time, a properly 
constructed cause of action would enlist 
students and courts in the enforcement of 
accountability standards now shouldered 
solely by the state. 

A practicable, readily available method 
for creating the proposed cause of action is 
to incorporate it into current accounta- 
bility statutes. This would minimize dis- 
turbance of existing laws. The proposed 
cause of action should be founded on 
contract law. Contract theory is com- 
patible with the typical educational 
context because it concerns itself with 
relationships which closely resemble the 
student-school relationship. See Anthony 
v. Syracuse, 229 App. Div. 487, 231 N.Y. 
435 (1928). Furthermore, contract law 
allocates procedural burdens and limits 
recovery suck. that judicial policy concerns 
would be adequately resolved. 


Contractual Nature of Educational 
Relationships 

Courts have expressly acknowledged the 
basic contractual nature of the relationship 
between students and educational institu- 
tions. The court in Anthony found an 
implied contract between the student and 
the university. The plaintiff brought a 
breach of contract action against the 
university for an allegedly improper expul- 
sion. The court held that an enforceable 
contract between plaintiff and defendant 
arose upon matriculation and inferred its 
terms from enrollment forms. 

Under the Anthony analysis, this “whol- 
ly contractual relationship,” absent extra- 
ordinary circumstances, entitled students 
who complied with “reasonable regula- 
tions” to complete their educations and re- 
ceive their diplomas. Applying traditional 
contract analysis, the court concluded the 
university acted within its contractual 
rights in expelling the plaintiff. Since 
Anthony, the contractual nature of 
student-school relationships has been well- 
recognized by the courts.!° 

More recently the Fifth Circuit subtly 
characterized the student-school relation- 
ship in classic contract terms within the 
specific accountability context. In Debra 
P. y. Turlington, the court observed that 
the state has “created an expectation,” 
which is “mutual” to both schools and 
students, and which “secures certain bene- 


fits.” Paralleling Anthony's analysis, the 
court reasoned such expectations could be 
described as “student[s] who [are] success- 
ful will graduate with a diploma.” Most 
notably, it characterized the exam as a 
“condition precedent” to graduation. In 
conclusion, the court said the “expecta- 
tion” of “benefit,” is a legally protected 
interest. 

Understanding that student-school rela- 
tions may give rise to implied contracts, the 


proposed legislation would define that re- 
lationship’s precise terms within an 
integrated written instrument. This, 
naturally, must entail careful and com- 
prehensive study, including review of 
established accountability standards. Re- 
vision of current practices in order to im- 
prove effectiveness, remove ambiguity and 
correct perceived shortcomings should 
also be part of this effort. The result should 
be an express contract reflecting the 
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mandate already embodied in accounta- 
bility legislation. As an aspect of accounta- 
bility, this instrument would then be used 
throughout state schools. 


implementation of Proposed 
Contract System 

Implementation of the contract system 
in public schools should be undertaken in 
the same flexible manner as other features 
of accountability programs. The contract 
terms would serve as a fundamental state- 
wide definition of the educational 
relationship between the schools and 
their students. Local authorities would 
retain the option to integrate specialized 
terms into the instrument. As such, the 
statewide terms could require a minimum 
number of homework hours per week 
whereas district authorities could tailor the 
terms to local needs. At the commence- 
ment of the academic year, each school 
principal, teacher, student, and parent 
would sign the integrated instrument."! 
The signed agreement would then con- 
clusively govern all parties and, if need be, 
serve as the basis for adjudication. 

Despite the legislative prerogative to 
mandate the legal validity of any 
contractual relationship it wishes to create, 
the proposed contract system satisfies all 
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requirements of classic contract theory.'? 


The first point to understand, as 
mentioned by the Fifth Circuit. is that a 
student's contractual obligations must be 
considered express conditions precedent. 
This simply reflects the actual position of 
students because in reality schools do not 
impose “duties” on pupils. Moreover, no 
purpose is served in attempting to impose 
legal duties on students, for the state is in 
no need of a cause of action against 
“breaching” students. The school’s con- 
tractual obligations, on the other hand, 
must be considered conditional duties: that 
is, duties contingent on student satisfac- 
tion of the conditions precedent. There- 
fore, school obligations would be dis- 
charged by the unexcused nonoccurrence 
of the express conditions." 

This arrangement utilizes the conditions 
as inducement to performance, a well- 
recognized practice in contract law.'4 
Because contract law requires literal 
compliance with express conditions 
precedent, the inducement is powerful. 
Moreover, because students bear the 
burden of showing the condition satisfied, 
the literal compliance requirement 
protects against frivolous disputes. Of 
course. if the school hindered or prevented 
compliance with the conditions, their non- 
occurrence would be excused and its duties 
would become absolute. 


Contract Formation under 
Proposed System 

The three requisite elements to contract 
formation are offer, acceptance, and 
consideration. In the instant context, an 
offer of attendance and _ educational 
services is made by the school to residents 
of the school district. Typically this offer is 
communicated through school literature 
mailed or otherwise distributed. Eligible 
parties may accept the offer and begin the 
matriculation process, including signing of 
the proposed contract. Otherwise, they 
may enroll in private, military, or 
parochial schools to comply with 
compulsory attendance laws. 

Acceptance of an offer may be 
accomplished either by an act or a promise 
to act. In this context, the offer invites 
acceptance by act, because schools do not 
seek promises from potential students. 
Therefore, once a student commences 
matriculation and enrollment, the offer 
becomes legally accepted.'* 

Consideration, the final element. is any 
“bargained-for performance”: return 
promise, an act other than a promise, a 
forebearance from action, or an alteration 


of a legal position. Historically, this 
“bargained-for” requirement has been 
known as “mutuality of obligation”: both 
parties must be bound for either party to be 
bound. In the instant context, con- 
sideration by the school is supplied in 
its promise to perform the offered and ac- 
cepted educational services as described in 
the proposed contract. Although 
performance of some of those obligations 
is contingent, the promise is legally binding 
and is consideration.'’ 

As to the student, the consideration re- 
quirement is satisfied in one of three 
different ways. The first is that express 
language of condition implies a promise to 
use reasonable efforts to comply, 
especially where occurrence of the 
condition is within the control of the 
offerer.!® Because satisfaction of the con- 
ditions in the instant context are within 
student control, the rule applies. 

The second is a student’s alteration of a 
legal position by enrolling in public school. 
This is based on the student’s right to enroll 
in nonpublic educational facilities. This 
analysis is particularly apt in jurisdictions 
with diploma sanctions like Florida’s, 
which exempts private school students 
from accountability requirements. This 
altered position may be viewed either as 
forebearing the right to “benefit” from the 
exemption, or as “detriment” incurred by 
accepting the public school offer. 

The third is through an exception to the 
mutuality obligation rule. Because the 
schools do not actually request students to 
bind themselves, the contractual relation- 
ship is unilateral in nature. Unilateral 
contracts do not require mutual obligations 
but are nonetheless enforceable.!9 

Should a student-plaintiff prevail in an 
action based on the contract, the court may 
award damages or order specilic per- 
formance. Contract principles would limit 
recovery of damages to the fair market 
value of remedial education plus actual 
consequential injuries flowing from the 
breach. Speculative recovery, so bother- 
some to courts under tort law, would be 
precluded and school budgets not gutted 
by excessive awards.?° If specific per- 
formance is in order, the court would 
simply be enforcing a legislative mandate 
as embodied in the contract terms and 
fears of judicial interference avoided. 

An additional policy consideration is 
that contracts may be used effectively to 
upgrade educational performance by 
providing a flexible vehicle for incentives. 
This advantage could remedy the counter- 
productive tendencics produced by the 
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current emphasis of accountability 
programs on minimum pertormance.?! 
The contract system, as such, offers the 
potential for vindicating students’ 
educational rights, while furthering 
legislative policy on educational improve- 
ment. BJ 
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Commissioner of Education, the EEP’s provide 
for direct state oversight of district programs to 
enforce compliance with the MPS’s. The PPP's 
require each district to develop “a 
comprehensive program . . . based upon an eval- 
uation of each pupil's performance” to assure 
actual intellectual advancement by “cach pupil.” 

*FLA. STAT. §229.565(3) (1977). The EEP’s 
require the Commissioner of Education to 
provide information and assistance, so that 
districts may correct any deficiencies discovered 
in local programs. If local authorities do not 
rectify the problem, the state is authorized to 


make “appropriate adjustments” in that 
district's student cost formula. If those 
adjustments allow a_ reduction in_ state 


assistance, “any” excess funds are deducted 
from subsequent allocations. 

7Debra P. v. Turlington, 644 F.2d 397, 407 
(Sth Cir. 1981). 

STAT. §229.57(1)(d) (1977). 

9 See W. PROSSER, HANDBOOK OF 1HE LAW OF 
Torts 200 (4th Ed. 1971). 

” See, e.g., Carr v. St. John’s Univ., 231 
N.Y.S.2d 410, 413 (1962) (implied contract 
between students and universities guarantee 
graduation degree upon compliance with terms 
of admission). Anthony and progeny take place 
in a private post-secondary setting. Although 
that makes them “different” from the instant 
context, the point not to be missed is that the 


subject relationships are identical in essence. As 
such, the Anthony line of cases is used to 
illustrate judicial recognition of the correlation 
between contract theory and_ educational 
relationships. 

"See generally RESTALEMENT (SECOND) OF 
THE LAW OF CONTRACTS §72, comment c. The 
exercise of signing an express agreement 
produces tangible benefits. First, it puts all 
parties on notice as to their precise legal 
positions. Second. it impresses those parties 
with the solemnity of their duties and rights. 
Third, it provides potential decisionmakers, 
whether judge, arbitrator or mediator, with 
concrete standards. Overall, it reduces 
vagueness and weakens claims of ignorance. By 
allocating rights and responsibilities, the 
contract system screens meritorious claims from 
frivolous assertions and allows punishment of 
educational ineptitude where it actually harms 
students. As such, contracts promote accounta- 
bility on all sides. 

'2The only aspect of contract common law 
requiring legislative modification under the 
instant proposal is a minor's right to 
disaffirmance. Yet, a minor's ability to disaffirm 
does not negate the value of his word or act as 
legal consideration. See J. CALAMARI & J. 
PERILLO, THE LAw oF ContRACIs 159 (2 ed. 
1977). 

'3Obviously, however, not all of the state's 
obligations would be conditional. For instance, 
the state would not be able to refuse attendance 
or other basic services simply because a par- 
ticular student failed to satisfy a condition 
precedent. The conditional duties would be 
directed at more motivational aspects rather 
than rudimentary aspects of public education. 

'4 See RESTATEMENT (SECOND) OF THE LAW OF 
CONTRACTS ch. 9, topic 5, introductory note, 81. 


'S See J. CALAMARI & J. PERILLO, at 385-89, 
441-44. 

‘Strictly speaking, once the offeree (student) 
begins to perform, the offer becomes 
irrevocable. /d. at 82-83. In fact, the duration of 
the offer would be limited to enrollment 
deadlines, etc. As offeror, the school is entitled 
to impose terms governing the offer. /d. at 61. 

"Id. at 159, 165-66. Even the possibility of 
detriment is a sufficient basis for consideration. 

'§ Jd. at 393-94. The implied promise is viewed 
as promising to use reasonable efforts to cause 
the condition to occur. 

"97d. at 385-89, 441-44. With an enforceable 
express contract before it, a court could then 
apply established contract analysis to a dispute. 
To prevail, students must demonstrate both 
occurrence ol all conditions and material breach 
by the state. In defense, the state may assert 
nonoccurrence or substantial performance. On 
both sides, the contract brings the issues into 
sharp focus and expedites resolution. 

“The general standard for recovery in 
contract is to place the aggrieved party in the 
same economic condition he would have if the 
contract had been performed. /d. at 521. The 
aggrieved party, however, must mitigate the 
damages caused by the wrongdoer. /d. at 538. 
Consequently, “reasonable certainty” is a 
limitation upon recovery of damages in 
contract. /d. at 528-35. At its discretion, a court 
may also order specific performance of a 
contract. /d. at 581, 588-89. 

“minimum as maximum” syndrome 
was most recently documented by the National 
Commission on Excellence in Education. The 
concern, essentially, is that minimally 
acceptable standards gradually become the 
norm, thereby “lowering educational standards 
for all.” See COMMISSION REPORT, at 20. 


“1 don’t care what the judge on ‘People’s Court’ rules. . . .” 
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Direct County Court 


Appeals the District Courts 
Appeal 


by Judge James C. Hauser and John H. Adams 


n April 1, 1983, County Judge 

Even Hand heard two cases in 

which obviously inebriated 
drivers had refused to take breathalyzer 
tests prior to speaking with an attorney. In 
each case, Judge Hand ruled that the 
defendant could not be prohibited from 
speaking to an attorney prior to taking the 
test. 

On appeal, the cases were assigned to 
Judge Harried and Judge Overloaded of 
the understaffed 25th Judicial Circuit. 
Judge Harried reversed. Judge Overloaded 
affirmed. When Judge Even Hand is faced 
with the issue again, how shall he rule? 
How should the police legal adviser tell her 
patrolman to enforce the statute? 

Judge Hand’s dilemma is that after two 
appeals there is no guiding precedent for 
him to follow in future cases. This 
illustrates a problem faced daily by county 
court judges and practitioners not only in 
DUI/ DWI cases but also in landlord and 
tenant, mobile home and other county 
court areas which involve substantial legal 
issues but rarely if ever reach the $5,000 
jurisdictional threshold of the circuit court. 

The unification of the trial courts of 
limited jurisdiction on January 1, 1973, 
and the consolidation of appeals from 
those courts in the circuit courts have had 
the salutary effect of simplifying the 
procedure and ensuring the reasonably 


speedy yet careful review of county court 
decisions. 

Yet one important barrier prevents the 
county courts from realizing the degree of 
uniformity, certainty and quality of 
decision achieved by the circuit courts. 
County court judges must cast about 
informally for nonbinding precedents 
established by any one of the judges in their 
circuit, who in turn do not have the time or 
jurisdictional vehicle to coordinate their 
decisions much less rationales or policies. 

Except for a county judge’s decision that 
a state statute is unconstitutional, there is 
no direct appeal from the county court to 
the district court of appeal. A district court 
of appeal’s review capacity is limited to 


common law certiorari. Dressner v. City of 


Tallahassee, 164 So.2d 208 (Fla. 1964); 
City of Winter Park v. Jones, 392 So.2d 
568 (Fla. Sth DCA 1981). In Combs v. 
State of Florida, 436 So.2d 93 (Fla. 1983), 
the Supreme Court ruled that district 
courts should exercise the discretion to 
grant certiorari only when there has beena 
violation of a clearly established principle 
of law resulting in a miscarriage of justice. 

While review by common law writ of 
certiorari has sometimes been construed to 
include review of whether the trial court 
applied the correct rule of law, Winter 
Park y. Jones, review is frequently limited 
to whether the appealing party has been 


previded the benefit of procedural due 
process. State v. DuPont, 399 So.2d 438 
(Fla. 5th DCA 1981); State v. Hilyard, 398 
So.2d 996 (Fla. Sth DCA 1981). Again see 
Combs. 

In practice, limited review by the district 
courts of appeal proves more troublesome 
than it does in theory. The overlapping 
geographical jurisdiction of reviewing 
circuit courts makes totally unclear what 
precedent county courts should follow. 
Sister courts are not bound by each other's 
decision whether they be district courts of 
appeal, State v. Hayes, 333 So.2d 51 (Fla. 
4th DCA 1976) or circuit courts, City of 
Miami Beach v. Jacobs, 315 So.2d 227 
(Fla.3d DCA 1975). 

District courts of appeal do not have 
that problem. They do not coexist within 
the same geographical boundaries as do 
circuit judges. In addition, district courts 
of appeal have en banc procedures for 
resolving intradistrict conflicts. Fla.R. 
App.P. 9.331; Shriver v. Chase Federal, 
422 So.2d 911 (Fla. 3d DCA 1982); Finney 
v. State, 420 So.2d 639 (Fla. 3d DCA 
1982). Circuit judges on the other handdo 
not even have the benefit of published de- 
cisions by other judges of the circuit to 
guide their decisions. 

To what authority, then, should county 
court judges look? Trial courts are bound 
by decisions of the Supreme Court and of 
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the district courts of appeal for the district 
in which they sit. Hernandez v. Garwood, 
390 So.2d 357 (Fla. 1980). They are also 
bound by district courts of appeal for other 
districts unless there are controlling deci- 
sions of their own district court of appeal 
in conflict. Drlan v. Chapman, 404 So.2d 
354 (Fla. Sth DCA 1981); Chapman v. 
Pinellas County, 423 So.2d 578 (Fla. 2d 
DCA 1982); State v. Hayes, 333 So.2d 51 
(Fla. 4th DCA 1976); contra, Smith v. 
venus Condominium Association, 343 
So.2d 1284 (Fla. Ist DCA 1977), quashed 
on other grounds,352 So.2d 1169 (Fla. 
1978). 


owever, is a county judge 
bound by a circuit judge’s 
decision in another district? 
In another circuit? In another county within 
the same circuit? And, as in the example 
above, what guidance is there for a county 
judge faced with conflicting decisions by 
two circuit judges within his own county? 
The result is that despite the industry and 
talent to be found on circuit benches, 
county court judges and practitioners, 
having no precedent for guidance, try 
virtually every close issue de novo and 
parties entering into legal relationships 
have no certainty of decision to guide them. 
The authors here present three alterna- 
tive proposals for change, not as fully 
mature or mutually exclusive alternatives 
but to provide a focus for discussion. 
Our goal for any proposed change 
would be to provide precedents uniformly 
binding at least throughout the various 
circuits and reported decisions for the 
guidance of both county judges and 
practitioners. 


Direct Appeal 

The first proposal is direct appellate 
review of county court decisions by the 
district courts of appeal. 

Direct appeal would provide both 
published opinions and binding precedent 
for county court judges. Appellate courts 
are better equipped to handle appeals since 
they: 

(1) have reseach assistants; 

(2) have computerized docketing and 
case management; 

(3) have greater experience with 
appellate practice and procedure; and 

(4) do not have the time constraints 
imposed by the speedy trial rule in criminal 
cases. 

A three-judge panel offers a greater 
breadth of experience in deciding appellate 
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case than a single judge. Further, some 
circuit judges have expressed reservations 
about reviewing the decision of a county 
court judge with whom they may socialize 
on a regular basis. Finally it would be 
much easier for both bar and bench to 
know that a// appeals go to the district 
court of appeal. 

Mechanically, this is the simplest 
proposal to implement. Article V, §4(b)(1) 
of the Florida Constitution presently gives 
district courts of appeal jurisdiction over 
“final judgments or orders of trial courts 
not directly appealable to the circuit court.” 
Article V, §5(b) gives the circuit courts 
jurisdiction over appeals when provided by 
general law. Florida Statutes subsection 
26.012(1) provides for circuit court 
jurisdiction over “appeals from county 
courts except appeals of county court 
orders or judgments declaring invalid state 
statute or provisions of the state consti- 
tution.” Direct appeal can be accom- 
plished by simply deleting this subsection. 

The major criticism of direct appeals is 
that shifting the entire caseload of county 
court appeals from the circuit courts to the 
district courts of appeal would increase the 
district courts’ caseload. However, the 
caseload of al/ courts in Florida has sub- 
stantially increased in the past few years. 
As shown in Table 1, the number of 
appeals from county court cases is now 
surprisingly small. 


Table 1 
Appeals From County Courts’ 


Circuit 1980 1981 
1st 37 28 
2nd 27 12 
3rd 10 15 
4th 1 43 
5th 32 31 
6th 136 129 
7th 45 37 
8th 184 95 
9th 139 
10th 91 
11th 282 
12th 28 30 
13th 77 81 
14th 6 6 

15th 37 41 

16th 1 8 

17th 191 218 

18th 59 49 

19th 34 46 

20th 47 47 


Totals 1,540 1,373 


57 
1,518 


'Source—Florida Judicial System Statisti- 
cal and Program Activity Report 1980, 1981, 
1982. 


pponents argue that the num- 

ber of appeals might increase 

once the availability of prece- 
dent makes the preparation of an appeal 
less burdensome to practitioners. More 
likely, once precedent has been set in a 
certain area there would be less need to 
appeal. In addition, individuals who appeal 
minor cases such as traffic infractions, 
might be less willing to travel to the district 
court rather than have their appeal heard 
locally. 

The additional caseload could be solved 
by the appointment of additional district 
court of appeal judges. In addition, circuit 
judges and county judges could be 
temporarily appointed to sit on a DCA 
panel and circuit judges would have 
additional time since they would not be 
handling appeals. 


Three-judge Panels 

A second proposal is to keep jurisdic- 
tion Over county court appeals as it is but 
to refer all or some decisions to three-judge 
panels or appellate divisions of the circuit 
court. Assignment of appeals within the 
circuits is presently within the administra- 
tive authority to the chief judge of each 
circuit, but it is unclear whether they have 
the authority to establish a three-judge 
panel. 

The creation of a three-judge appellate 
system could be effected by modifying 
Fla.R.App.P. 9.030(b) to read: 


1. Appeal jurisdiction—The circuit courts, by 
three judge panels shall, review by appeal: (A) 
Final orders of lower tribunals as provided, by 
general law; (B) Nonfinal orders of lower 
tribunals as described, by Rule 9.130(a)(3); (C) 
Administrative action when provided by law. 


The decisions of the circuit court shall have 
binding precedential effect within the counties 
of that circuit. The circuit courts shall in all cases 
except those affirmed per curiam render their 
decisions by published opinion. A copy of all 
opinions shall be held available to the public by 
the clerks of the several circuits. 


Such a system would by fiat accomplish 
the goal of providing a clear source of 
precedents for the county courts. 
However, it would prove to be an 
administrative nightmare to get three 
judges to sit on a panel. The precedent- 
setting nature of these appeals would be 
limited since these decisions would not 
automatically be published in the 
Southern Reporter. Although the deci- 
sions could be published in Florida Supple- 
ment or a similar new publication, the 
addition of a new level of research 
materials would only exacerbate the 
spiraling cost of providing legal services. 
Trying to disseminate the decisions 


1982 
28 
43 
29 
56 
21 
94 
52 
16 
116 
72 
355 
‘62 
95 
15 
96 
10 
209 
55 
47 


through the courts themselves would 
create more problems than they would 
solve. Tripling the number of circuit judges 
needed to decide every appeal would 
spread our circuit judges even thinner at a 
time when we need more trial judges to do 
the work, not more work for our judges. 
This is especially true in the criminal area 
where trial judges, unlike appellate judges, 
have time pressures imposed by the speedy 
trial. 


odifying this proposal to 

provide for an en banc re- 

view of a lesser number of 
cases would ease the additional load on the 
circuit judges but would create the problem 
of establishing the basis for an en banc 
review in the absence of published 
opinions generally available. Finney v. 
State. Anen banc review would provide no 
solution to the problem of making pre- 
cedents efficiently and uniformly available 
throughout the state. 


Certification from the County Courts 
to the District Court of Appeal 

“ A third approach is certification of novel 
or controversial questions from the county 
courts directly to the district courts of 
appeal. 

Certification to the district court would 
provide published appellate decisions on 
county court issues and uniform binding 
precedents based on well-established and 
existing principles. It does not require the 
creation of an entirely new administrative 
structure as would a three-judge circuit 
court appellate panel, and it would not 
significantly burden the district court of 
appeal as shown in Table 1. 

Certification could be authorized by 
amending F.S. §26.012(1) to read: 


(1) Circuit courts shall have jurisdiction of 
appeals from county courts except decisions 
that: 


(a) declare invalid a state statute or provision of 
the constitution or 

(b) are accepted for discretionary review by a 
district court of appeal upon certification by a 
county court that the decision is of great public 
importance or affects the uniform administra- 
tion of justice. 

Without placing undue burden on the 
district courts of appeal a procedure for 
certification could be implemented by 
amending the Florida Rules of Appellate 
Procedure to add: 

Rule 9.030(b) Jurisdiction of District Courts of 
Appeal 


(4) Discretionary review - District courts of 
appeal may in their discretion review by appeal 
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3 per day 


orders on final judgments entered in county 
courts where the county judge has, upon appli- 
cation of a party, certified the decision as one 
which: 

(A) is of great public importance, 

(B) affects the uniform application of justice, 
or 

(C) conflicts with other reported decisions on 
the same question of law. (Compare the 
proposed F.S. §34.192.) 


Procedurally, such certification might 
be best governed by a new appellate rule 
analogous to Rule 9.125. 


Rule 9.121 (proposed) Discretionary proceed- 
ings to review decisions of county courts. 

(A) Applicability. This rule applies to those 
proceedings which invoke the discretionary 
jurisdiction of the district courts of appeal upon 
rendition of the certificate by the county court. 


(B) Commencement. The jurisdiction of the 
district court of appeal invoked upon rendition 
of the certificate by the county court. 


(C) Suggestion. Any party may file with the 
county court and serve on the parties a sug- 
gestion as the order to be reviewed should be 
certified by the county court to the district 
courts of appeal. The suggestion shall be 
substantially in the format described by this 


HAUSER 


Judge James C. Hauser, Orlando, 
was appointed to the Orange County 
Court in 1980. He appeared before the 
Constitutional Revision Commission 
and the Senate Judiciary Committee 
regarding the issue of appeals from 
the county court to the district court 
of appeal. He graduated in 1970 from 
Wharton School of Finance, Univer- 
sity of Pennsylvania and from Boston 
University Law School in 1973. 

John H. Adams, Orlando, is a sole 
practitioner in general civil practice 
with particular emphasis in business 
and real estate related litigation. He 
received his B.A. cum laude from 
Webster College, St. Louis, Missouri, 
and his J.D. from the University of 
Michigan Law School in 1977. He has 
been a member of The Florida Bar 
Committee on Judicial Administra- 
tion, Selection and Tenure since 1982. 
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rule. It should be filed in the same for filing the 
notice of appeal. 


(D) Response. Any party may file a response 
within five days of the service of the suggestion. 


(E) Form. The suggestion shall be limited to 
five pages and shall contain all of the following 
elements: 


(i) a statement of why the appeal requires 
resolution by the district court of appeal: 
(ii) a statement of why the appeal: 
(a) is of great public importance; 
(b) will affect the uniform application of 
justice; or 
(c) conflicts with other reported decisions 
on the same question of law. (Compare the 
proposed F.S. §34.192.) 
(iii) a certificate signed by the attorney stating: 
I express a belief, based on the reason and 
studied professional judgment, that this appeal 
requires resolution by the district court of 
appeal and (a) is of the great public importance, 
or (b) will affect the uniform application of 
justice, or (c) will resolve a conflict between this 
and other reported decisions. 


/s/ 


(iv) an appendix containing a conformed copy 
of the order to be reviewed and certified copies 
of any circuit court decisions to conflict with the 
order to be reviewed. 


(F) Effect of suggestion. The county court shall 
not be required to rule on the suggestion and 
neither the filing of a suggestion nor the 
rendition by the county court of its certification 
shall alter the time limitations or place of filing 
otherwise applicable to the appeal. If an order is 
rendered granting or denying certification, no 
rehearing shall be permitted. 


(G) Procedure. When the district court of 
appeal accepts jurisdiction. The jurisdiction of 
the district courts of appeal attaches upon 
rendition of the Order accepting jurisdiction. 
The district court of appeal accepts jurisdiction 
shall so order and advise the parties, the clerk of 
the circuit court, the clerk of the county court. 
The clerk of the circuit court shall transfer the 
record in the case to the district court of appeal 
within ten days thereafter. The time limitations 
of the applicable jurisdictional rule will continue 
in effect, except that all papers formerly 
required to be filed in the circuit court shall be 
filed in the district court of appeal. 
Alternatively, the legislature could add the 
following statute: 


Florida Statute 34.192 
Certification From County Court 
to District Court of Appeal 

WHEREAS most citizens have their only 
contact with the judicial system at the county 
court level, and 

WHEREAS there is a little, if any, appellate 
guidance for issues decided at the county court 
level, and 

WHEREAS there is a need for judicial 
uniformity within each county, 

A. IT IS HEREUPON DECREED that 
county courts are permitted to certify questions 
to the district courts of appeal upon motion bya 
party after an order or final judgment has been 
rendered if the question has_ statewide 
application, and is 
1. of great public importance or 
2. will affect the uniform administration of 


justice 

B. Method of certification 

The trial court shall: 

1. State concisely ona separate sheet of paper 
the issue to be certified. 

2. Make findings of fact and conclusions of 
law regarding the order or final judgment appeal 
from, unless the final judgment contains 
findings of fact and conclusions of law. 

C. The decision to certify the question to the 
district courts of appeal shall be within the sole 
discretion of the presiding trial judge. 

D. The district courts of appeal shall have 
absolute discretion of whether to answer a 
question certified by county court. 

1. If the district court agrees to answer the 
certified question, it will decide all appealable 
issues from the final judgment. 

2. If the district court declines to answer the 
certified issue, the case will be transferred to the 
circuit court which has appellate jurisdiction. 


In 1982, parties took appeals from a 
total of 1,518 county court cases statewide. 
Even if county judges certified as many as 
10 percent of those appeals (a figure which 
the authors feel is unreasonably high) 
district courts would have before them 
only an additional 151 number of cases or 
approximately 30 cases for each district 
court of appeal. This would increase each 
DCA’s case load by 1-2 percent. See Table 
2. The return in economy of circuit and 
county court resources would more than 
justify the change. 


Table 2 
Summary of Appeals From the 
Circuit Court to the 
District Courts of Appeal' 


1980 1981 1982 
First DCA 3,125 4,164 3,786 
Second DCA* 2,363 2,637 2,899 
Third DCA 2,832 2,577 2,526 
Fourth DCA 2,247 2.446 2,685 
Fifth DCA 1,312: -1;425 1;562 
Totals 11,879 13,249 13,458 


*This number includes the total number 
of appeals filed, including all original 
writs and administrative appeals. 


' Source—Florida Judicial System 
Statistical and Program Activity 
Report 1980, 1981,1982. 


Summary 
The authors urge the broadest possible 
discussion of the foregoing alternatives. 


Our county judges are badly in need of 
precedential guidance. Our circuit judges 
have the talent but not the jurisdictional 
vehicle to provide that guidance. We think 
that those problems can be solved without 
either burdening the district courts or 
creating additional administrative head- 
aches. 


Administrative Law 


Constitutional Ramifications of Emergency 


‘Suspension Orders 


by Patrick Maroney 


In affording due process to the licensee confronted with an emergency suspension delay, a prompt postsuspen- 
sion hearing, concluded without delay, is mandated. 


In the typical disciplinary proceeding 
instituted by an administrative agency, the 
length of time between the initiation of the 
action and the actual effective imposition 
of a penalty may be protracted. The agency 
is required to serve an administrative com- 
plaint on the licensee who is given the 
Opportunity to request a formal! or 
informal? hearing. If the licensee requests a 
formal hearing and the agency desires to 
utilize a hearing officer from the Division 
of Administrative Hearings (DOAH), the 
request to DOAH is to be completed with- 
in 10 days of the licensee’s request.+ 

Discovery may be undertaken and a 
hearing conducted when scheduling per- 
mits. After the hearing the hearing officer 
submits a recommended order‘ to the 
agency. Each party is allowed 10 days to 
submit written exceptions to the recom- 
mended order.* The agency then issues its 
final order.* If the licensee appeals the 
agency action, a supersedeas will be grant- 
ed in instances of suspension or revocation, 
safety or welfare of the state.’ 

However, there are instances where a 

license may be suspended immediately. 
The Administrative Procedures Act 
(APA) provides for summary suspensions 
where there exists an immediate danger to 
the public health, safety or welfare. F.S. 
§120.60(7) provides: 
If the agency finds that immediate serious 
danger to the public health, safety, or welfare re- 
quires emergency suspension of a license, it shall 
show compliance in its order with the require- 
ments imposed by subsection 120.54(9) on agen- 
cies making emergency rules. Summary suspen- 
sion may be ordered, but a formal suspension or 
revocation proceeding under this section shall 
also be promptly instituted and acted upon. 
(Emphasis added) 

Section 120.54(9)(a) requires: 


If an agency finds that an immediate danger to 
the public health, safety, or welfare requires 
emergency action, the agency may adopt any 
rule necessitated by the immediate danger by 
any procedure which is fair under the circum- 
stances and necessary to protect the public 
interest, provided that: 


1. The procedure provides at least the 
procedural protection given by other statutes, 
the Florida Constitution, or the United States 
Constitution. 

2. The agency takes only that action 
necessary to protect the public interest under the 
emergency procedure. 

3. The agency publishes in writing at the time 
of, or prior to, its action the specific facts and 
reasons for finding an immediate danger to the 
public health, safety, or welfare and its reasons 
for concluding that the procedure used is fair 
under the circumstances. In any event, notice of 
emergency rules, other than those of educational 
units or units of government with jurisdiction in 
only one county or a part thereof, shall be 
published in the first available issue of the 
Florida Administrative Weekly. The agency’s 
finding of immediate danger, necessity, and 
procedural fairness shall be judicially 
reviewable. 


Agencies have engaged in some restraint 
in utilizing summary suspensions. For 
instance, a telephone survey of various 
agencies shows the following: the Depart- 
ment of Insurance has utilized the 
emergency suspension procedure on only 
three occasions; the Department of 
Professional Regulation indicated that the 
number of emergency suspensions does 
not exceed 10 per year; the Department of 
Business Regulation stated it utilized the 
emergency suspension procedure 16 times 
during fiscal year 1980-81, 17 times during 


fiscal year 1981-82, 12 times during fiscal 
year 1982-83, and 15 times thus far in 1983- 
84. 

Considering the dire consequences to 
the licensee resulting from a summary sus- 
pension, it is not surprising that a number 
of appeals have been taken from such 
agency action. The issues most often raised 
in the appeals center first upon what 
process is due before and after the impo- 
sition of asummary suspension and second 
upon the sufficiency of the findings in the 
suspension order to justify the suspension. 


Due Process Considerations 

The Fourth District Court of Appeal’s 
1978 decision in Tauber v. State Board of 
Osteopathic Medical Examiners, 362 
So.2d 90 (Fla. 4th DCA), cert. denied 368 
So.2d 1374 (Fla. 1979), concerned an 
osteopathic physician whose license to 
practice was temporarily suspended by the 
State Board of Osteopathic Medical 
Examiners (the board). The physician 
received notice of an emergency hearing 
which contained the charges against him 
and advised him of his right to be repre- 
sented by counsel, to present evidence, to 
cross-examine witnesses, and to present 
written evidence for argument. The physi- 
cian and his counsel appeared at the 
hearing “nd subsequently an order of 
emergency suspension was issued. 

In his appeal the physician contended 
both that he had been denied due process 
and that the suspension order failed to 
demonstrate an immediate danger to the 
public as required by F.S. §120.54(9)(a) 
(1977). 

Regarding the alleged denial of due 
process, the court noted the United States 
Supreme Court decision in Matthews v. 
Eldridge, 424 U.S. 319 (1976), wherein the 
Supreme Court stated that due process isa 
flexible term and that its application 
depends on the demands of the particular 
situation. The Florida court then found 
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that due process is satisfied “if an 
opportunity for a meaningful hearing is 
provided prior to the final deprivation of a 
property interest,” also stating, however, 
that “were it not for the requirement of 
prompt, formal proceedings subsequent to 
the temporary suspension, we might hold 
otherwise." 

In Saviak v. Gunter, 375 So.2d 1080 
(Fla. Ist DCA 1979), a different factual 
situation was involved. An insurance 


agent's license was suspended on an emer- 
gency basis for allegedly withholding the 
remittance of premiums to_ insurers, 
resulting in the cancellation of policies. 
Unlike in Tauber, a hearing on the 
temporary suspehsion was not conducted 
by the agency. The licensee contended on 
appeal that because the emergency suspen- 
sion statute! failed to provide for an 
adversary hearing prior to an emergency 
suspension it was unconstitutional. 


directly with lawyers. 


balance sheet. 
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The First District Court of Appeal 
assumed, without deciding, that the 
property interest in the license was such as 
to require notice and some opportunity to 
rebut the charges. The court, however, also 
cited Matthews v. Eldridge as authority for 
the position that the constitution does not 
require a full-fledged formal hearing prior 
to an emergency suspension. The court 
wrote that whatever presuspension hearing 
the Constitution required, the statute was 
not facially invalid for not expressly man- 
dating it. It was sufficient merely that the 
opportunity for a hearing was in fact 
provided.'! The court noted that prior to 
the suspension, the Department of Insur- 
ance had promulgated general charges and 
issued an order to the respondent ordering 
production of records, documents, or 
transactions pertaining to the charges. She 
refused to cooperate with the department 
in its examination of the case. Therefore, 
the court found, she had the opportunity to 
rebut the charges although she did not 
avail herself of it. 

In Lerro v. Department of Professional 
Regulation, 388 So.2d 47 (Fla. 2d DCA 
1980), a harbor pilot appealed the 
temporary suspension of his license. A 
probable cause hearing was conducted, but 
the Second District Court of Appeal wrote 
that the propriety of the probable cause 
hearing was not before the court. The court 
found no statutory requirement for a 
formal hearing of any kind prior to the 
entry of an emergency suspension order.!? 

The question of the permissibility of a 
license suspension without a prior hearing 
was addressed by the United States 
Supreme Court in Barry v. Barchi, 443 
U.S. 55 (1979), wherein the suspension 
without prior hearing of a horse trainer's 
license was held to be permissible. The 
court held that it was necessary to provide 
“a prompt postsuspension hearing, one 
that would proceed and be concluded with- 
out appreciable delay.” 

The Third District Court of Appeal in 
Aurora Enterprises, Inc. v. State, Etc., 395 
So.2d 604 (Fla. 3d DCA 1981), addressed 
the issue of what due process is necessary 
after a summary suspension. The court 
applied Barchi to a situation involving the 
emergency suspension of a liquor license 
by the Division of Alcoholic Beverage and 
Tobacco. The court found a denial of due 
process where no postsuspension hearing 
had been conducted or even scheduled 50 
days after an emergency suspension, 
although the licensee immediately 
requested one. 

Aurora is more specific than the pre- 


4 


vious cases concerning the issue of post- 
suspension due process. The mere 
commencement of a formal revocation 
proceeding (which merely requires the 
filing of the administrative complaint) 
within 20 days of the summary suspension 
was not deemed by the court to be suffi- 
cient. The court held that the APA requires 
prompt action and that Barchi requires a 
postsuspension hearing to proceed and to 
be concluded without appreciable delay.'4 
In a footnote the court noted that the 
length of delay permitted between the 
summary suspension and postsuspension 
hearing would vary depending upon the 
“availability of remedies to redress any 
harm caused by the passing of time” and 
those interests sought to be protected.'s 

The court also addressed a possible con- 
flict with the decision of the Second 
District Court of Appeal in Lerro.'® In 
Lerro, as noted, the court let stand an 
emergency suspension order wherein there 
was no formal hearing of any kind prior to 
its issuance. The Lerro court further held 
that the order would remain effective 
pending the formal suspension or revoca- 
tion hearing, which was set for over three 
months after the emergency order was is- 
sued. The Third District in Aurora 
observed that the court in Lerro was not 
directly confronted with the postsuspen- 
sion delay issue. However, the court fur- 
ther stated that even if Lerro indicates ap- 
proval by the Second District of a three- 
month gap between a professional license 
suspension and a hearing, the Third 
District disagrees."” 

The court in Aurora did not rule on the 
facial constitutionality of the emergency 
suspension statute which does not provide 
specific time limitations or procedures. 
Nor did the court consider the constitu- 
tionality of the model rule which requires 
institution of the proceeding within 20 
days'* since the court found that the actual 
procedure itself denied due process. 


The Adequacy of the Emergency 
Suspension Order 

In Commercial Consultants Corp. v. 
Dept. of Business Regulation, 363 So.2d 
1162 (Fla. Ist DCA 1978), the First 
District Court of Appeal considered the 
adequacy of a temporary cease and desist 
order issued by the Department of 
Business Regulation ordering a subdivider 
and broker to (1) stop doing business and 
(2) inform purchaser of the order and (3) 
place proceeds collected after the date of 
the order in escrow. The justification for 
the order was recited as follows: 


The public interest may irreparably 
harmed in that safeguards protecting remote 
land purchasers, the land sales industry, the 
public and the state’s economic well-being are 
impossible to effectuate without formal 
registration. 

In finding the order insufficient the 
court wrote 
The APA requires specific findings of fact to 
support summary agency action. Section 120.59 
requires an agency issuing an emergency order 
to “recite with particularity” the facts underlying 
“a finding that an immediate danger to the 
public health, safety, or welfare requires an 
immediate final order. . . .” Similarly, Section 
120.54(8)(a)3, governing emergency rulemak- 
ing, requires an agency to publish “the specific 
facts and reasons for finding an immediate 
danger to the public health, safety, or 
welfare. . . . Although the order under review 
does not fit neatly under Section 120.59(3) or 
Section 120.54(8)(a)3, we perceive that the 
legislature has enacted in these sections a 
consistent standard intended to apply to all 
summary agency action subject to the APA.!9 

In Saviak, as noted, the First DCA 
found that the emergency suspension order 
stated “particularized facts” sufficiently to 
show an immediate danger to the public 
welfare. The order recited “facts showing 
that, despite policing efforts by the Depart- 
ment, Saviak was and continued to be 
engaged in withholding remittance of in- 
surance premiumss to the insurers, resulting 
in the cancellation of the automobile lia- 
bility insurance of her insureds.”?? 
Likewise in Lerro, the suspension order 
was found to recite “specific facts and rea- 
sons for finding an immediate danger to 
the public health, safety, or welfare 
necessitating the emergency suspension of 
Lerro’s license. . . 

The difference between the Commerical 
Consultants on one hand and Saviak and 
Lerro on the other is that the emergency 
suspension order in the former was found 
to contain a “general, conclusory predic- 
tion of harm.”?? The latter orders recited 
specific facts which justified the action 
taken, 


Conclusion 

The licensee confronted with an 
emergency suspension must be afforded 
due process. A prompt postsuspension 
hearing, concluded without delay, is 
mandated. Secondly, the emergency 
suspension order must comply with 
§§120.60(7) and 120.54(9) by reciting 
specific facts and reasons calling for an 
emergency suspension. If the delay 
between the suspension and postsuspen- 
sion is too great, due process is denied. 
Additionally, sufficient articulation of 
specific facts must be an element of a 
summary suspension order. 3 


"FLA. STAT. §120.57(1) (1983). 
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SFLA. STAT. §120.57(1)(b)(3) (1983). 
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also found inapplicable to emergency suspen- 
sions the 90-day time period that applies to 
emergency rules. 
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Patrick Maroney, Tallahassee, is 
currently an assistant professe: at 
Florida State University’s College of 
Business. He was formerly an 
assistant) general counsel to the 
Florida Department of Insurance. 
Maroney received his J.D. from the 
University of Florida College of Law. 

He writes this column on behalf of 
the Administrative Law Section, Paul 
W. Lambert, chairman, and Frank 
Vickory, editor. 


The September directory issue 
of The Florida Bar Journal will 
have a special “Lawyer Listings” 
section. Tell others about your 
special abilities in a reference 
book that stays on lawyers’ 
desks all year. For more infor- 
mation, call The Florida Bar 
Journal, 904/222-5286. 
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about launcha 
ry-making condo conversion. 


There's just one little snag. 


8 a.m., Pacific Standard Time, July 3rd. Whether your project is a condo conversion that 

That's when certain documents had to be recorded at makes history, or a single-family home that makes your 
the county recorder’s office. Or the developer would have day, call Commonwealth. Our service really can make 
missed the settlement deadline for phase one of his a difference. 


550-unit condo conversion. One of the biggest ever on the For information regarding Commonwealth 


West Coast. 

The problem? He wasn't able to deliver the last of the 
documents to us until midnight, the night before. It was Kd COMMONWEALTH LAND 
our job to put them in recording order —all 2,350 pages TLE INSURANCE COMPANY 
of them—and get them to the recorder’s office on time. pm 


A Reliance Group Holdings Company 
The solution? We put in an extra day's work that 126 E. Lucerne Circle * Orlando, FL 32801 


night, and were at the recorder's office at 8 a.m. sharp. (305) 425-6121 « (FLA WATS) (800) 432-8518 
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INNISBROOK 


THE FLORIDA BAR CONVENTION 
JUNE 20-24, 1984 INNISBROOK 


SPECIAL ATTRACTIONS 


Welcome the Meetin 


year we have-a broad range of progranss -— informati 
and tecrentional-inan effort to, provide somethin 
cvery of the Barand their guests. 
lniisbrook not only offers grent: recreational opportunities 
has sete of the best meeting room facilities. This has allowed 
broader range of meetings and progrants. 
Many ofthe educational and Iuacheon programs arc designed 
erest the lawyer's spouse or guest, as well as the lawyer, Some 
ie the speakers are Pat Paulsen, Fred Graham, and Eien Good 
Also, we have special for judges aad non-resi 
lawyers. 
a golf resort, with excellent sports facilities 10 frost the 
tennis and racquetball tournamients, as well'as our traditivnal 
cial activities have been included for children, including teenage children: Also. 
ve Super family program -— “it’s a Zoo,” presented by Dr. 
cuggemanand Busch Gardens. Visions frack 1V.will be hack al the Young Law 
ction Scholarship Dance, Also. an Friday night; there will be. dinner fear 
k food and Greek festival dancers, The Levendia. : 
The Annual Mecting this year is the plare to come forentertainment, enlightem 
und recreation. Dress will be-casual at ail davtime events. 
you will come the whole mectirig, but if for ada 


Louie No Adcock 
Annual Meeting Comsni 


Phe 3984 Ajuiual Convention of The. Florida Bar will 
Fexcetient: Innisbrook provides a splendid setting for the ri 
combination of business and pleasure. Thisig. a family meeting 
you wil want to bring your spouse and clildren. They will on 
‘tbe activities as much as you will: 

From the beg ed! | activities. to the. conclud 
banquet with siauaosmnent provided by the Chicago Bar Asso 
tian, you wall fidd intetesting speakers. CLE, meetings, 

saad luncheons to ac your golf; tennis, swimming 
other recreation. We expect to have. a stimulating assem 
Saturday morning. 
: jations ate available at prices lower than the last two years. Al 
accommodations are individual apartments with complete Kitchen facilit 
rect for the family and forentértaining. 
“Phe conventiod provides a8 opportunity for the busy Florida Bar member to 
th fdends from around and outside the state, hope you will join us and 1} 
vard te secing you there. 


Wiliam Henry 
President. The Florida 


Thursday, June 21 


Florida Law Update Seminar 2:00 p.m.-5:30 p.m. 


Sponsored by Out-of-State Practitioners Subcommittee, Member Relations 
Committee 


This seminar offers a broad overview of recent developments in the Florida law 
regarding family law, corporation, banking and business law, trial practice and real 
property, probate and trust law. It has been targeted specifically to out-of-state 
members of The Florida Bar who desire familiarization with recent changes in these 
general legal areas. Attendance is limited to 50 persons. A reception for out-of-state 
practitioners will immediately follow the seminar. The reception is sponsored by Delta 
Surety Company of Atlanta. 


All Member Reception 5:30 p.m. - 6:30 p.m. 


Join us for a drink, alcoholic and non-alcoholic, to renew old acquaintances and make 
some new ones. Dinner on Thursday night will be on your own. Be sure to make 
reservations for any of the three fine dining rooms at Innisbrook. 


Friday, June 22 


Family Breakfast 7:30 a.m.-8:45 a.m. 
Featuring: “It’s a Zoo”, presented by Dr. Judith A. Breuggeman and Busch Gardens 


Judi Breuggeman will present a lively slide show about Busch 
Gardens and zoos. Beautiful pictures of rare and exotic animals 
will illustrate the different types of animals in zoos and the need for 
zoos. The program will also show the variety of jobs that keep a zoo 
operating. This program will be a must for both adults and 
children. Dr. Judi will have a special friend accompany her — 
Lentz, a beautiful macaw. There will be special giveaways for the 
3 children as well. 
. Dr. Breuggeman joined The Dark Continent in 1979 as zoological 
& education coordinator to develop educational programs for visiting 
eee students. She received her bachelor’s degree from the University of 
South Florida in Tampa and went on to earn master’s and Ph.D degrees in biological 
anthropology from Northwestern University in Chicago. Special thanks goes to Busch 
Gardens for providing this entertaining program and extras. 


The Lawyer’s Life: Stress and Success 
Featured Speaker: Dr. Brian S. Gould 
Panelists: Pennie L. Norton, Ph.D. 
Jack T. Tapp, Ph.D. 


Dr. Brian Gould, San Francisco, will discuss human stress 
responses in general, an analysis of the particular stresses inherant 
in the practice of law, the impacting of those stresses on the family 
of the lawyer and suggestions for coping. Dr. Gould is the author of 
“Beyond Burnout”, an article which appeared in the summer, 1983 
issue of Barrister, the publication of the ABA Young Lawyers 
Division. He is currently medical director at CPC Walnut Creek 
Hospital, an acute care psychiatric facility. He also maintains a 
private practice with special interest in psychopharmacology, 
general psychiatric consultation and forensic consultation. Dr. 
Gould is currently president of the Northern California Psychiatric 
Society. 

Following Dr. Gould’s presentation, there will be a panel discussion providing 
further information about stress and the professional’s family. The panelists include 
Pennie L. Norton, Ph.D. and Jack T. Tapp, Ph.D. Pennie Norton received her Ph.D. 
in Clinical Psychology from the University of Rochester, after receiving her B.A. from 
the University of Florida. Dr. Norton, who is in private practice in Ormond Beach, has 
organized and conducted numerous seminars and workshops on stress management 
and related topics for police and professional groups, including The Florida Bar. 


9:00 a.m.-12:00 noon 
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SPECIAL ATTRACTIONS 
CONTINUED 


Dr. Tapp is a licensed clinical psychologist with a speciality in Health Psychology. 
He is a scientist, lecturer, teacher and writer with over 20 years experience in 
education, consultation and research. He is currently President of Psychological 
Health Services, an Adjunct Professor of Psychology at the University of Miami and 
Associate Professor in the Florida School of Professional Psychology of Nova 
University. 


Luncheon featuring Ellen Goodman 12:15 p.m.-1:45 p.m. 
Sponsored by Florida Association for Women Lawyers and The Florida Bar 


Over 150 newspapers from coast-to-coast try to reach out to the” 


immediate concerns of their readers, not by adding a new page or 
section, but by offering “At Large”, the syndicated column of Ellen 
Goodman, a social commentator with a rich sense of humor. Since 
1967, Goodman has been with the Boston Globe. Goodman, 


winner of the Pulitzer Prize for Distinguished Commentary, writes. 


on subjects from growing zucchini to welfare reform. According to 
Time, “Goodman can raise a lump in the throat . . . she can elicit a 
hearty chuckle . . . her feminism is sharp but not strident . . . her 
columns touch readers in a very personal way, like a reassuring 
squeeze of the hand. . .” 


A Program for Judges 2:00 p.m.-5:00 p.m. 
State Benefits through the Division of Retirement — B. M. “Max” Kelley 


Mr. Kelley is presently a retirement projects specialist with the 
Division of Retirement, State of Florida Department of Admin- 
istration, where he has been employed since 1961. His topic will be 
of interest to government lawyers, as well as judges. All are 
welcome to attend. 


Law of Evidence — The Honorable James L. Ryan, Supreme Court of Michigan 


Justice James L. Ryan has been a member of the Michigan Supreme Court since 
December 1975. Prior to his appointment to the Court, he served for 12 years in the 
Wayne County Circuit Court and Redford Township Justice Court. He is the 
supervising Justice of the Michigan Judicial Institute and in that capacity directs the 
continuing education program for the Michigan judiciary. 


Greek Festival Dinner 
Featuring: The Levendia 


Join us for an exciting evening celebrating the history of the area. There will be an 
excellent buffet of all of your favorite Greek foods and much more. The Levendia will 
provide lively Greek entertainment for your enjoyment. Made up of nearly 50 dancers, 
The Levendia Greek folk ensemble has performed in many Greek Folk Festivals 
throughout the state. You will not want to miss the festival atmosphere of the evening! 


Saturday June 23 


General Assembly 9:00 a.m.-12:00 noon 


A stimulating and interesting program is being planned for the General Assembly, the 
annual business meeting of your Bar. In addition to a keynote speaker on a topic of 
concern to Florida lawyers, Chief Justice James E. Alderman will present the State of 
the Judiciary. Watch The Florida Bar News for announcements as to speakers and 
issues to be discussed. 


6:30 p.m.-9:00 p.m. 


Luncheon Honoring the Judiciary 
Featured Speaker: Pat Paulsen 


One of the highlights of every Florida Bar Convention is the 
Judicial Luncheon and this year will be no exception. Pat Paulsen 
is indeed alive and well and working-all over the place. He says “I 
want to reach the people, hear their inner thoughts, soothe their 
wounded pride, but most of all I’d like to make a buck. Why should 
I be different from anybody else?” Pat Paulsen has accepted his 
past political defeats gracefully. “After all,” he says, “ I only ran 
because I thought I'd look nice on a dime.” Aside from his 
presidential bids, Pat Paulsen is best known for his role on the 
Smothers Brothers Comedy Hour. Today, he is performing in 
movies, on television, in the theatre, and nightclubs. You will not 
want to miss his performance! 


12:30 p.m.-2:00 p.m. 


Scholarship Dance 


9:00 p.m.-12:00 midnight 
Featuring: Visions Track IV 


Visions Track IV is something to see as well as hear. Four singers 
and five musicians, in lavish costumes using dynamic 
choreography, play everything from the top 40’s to the 80's — pop, 
beach and rhythm and blues. This band is similar to Otis Day and 
the Nights from Animal House. You won't want to miss this — 
bring your dancin’ shoes. 


Annual Dinner and Show 
Featuring: The Writ Stuff 
Presented by The Chicago Bar Association’s Christmas Spirits 


For 60 years, members of the Chicago Bar Association have 
dedicated their time and talents to the production of the annual 
Christmas Spirits show, a musical revue. The show is completely 
arranged and performed by Chicago lawyers. Using comedy skits, 
music, and dancing, the troupe pokes fun at judges, lawyers and the 
political system. The Annual Meeting Committee is proud to be 
able to bring the travelling troupe to Florida for your entertainment. 
This is sure to be a memorable evening! 


7:15 p.m.-12:00 midnight 
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Schedule 


Wednesday, June 20 


8:00 a.m.- 9:00 a.m. 
8:00 a.m.- 7:00 p.m. 
9:00 a.m.-12:00 noon 
9:00 a.m.— 5:00 p.m. 


12:00 noon-6:00 p.m. 
1:00 p.m.- 2:30 p.m. 
2:00 p.m.- 5:00 p.m. 
3:00 p.m.- 4:30 p.m. 
5:00 p.m.— 6:00 p.m. 


Health Law Committee Breakfast 
REGISTRATION & EXHIBITS 

Consortium for Delivery of Legal Assistance Meeting 
Health Law Committee Seminar 


Seminar sponsored by Probate Division, Real Property, Probate 
& Trust Law Section (separate registration required) 


Golf Tournament for Lawyers & Spouses 

Moot Court Competition 

Florida Legal Services, Inc. Annual Meeting 
Moot Court Competition 

Moot Court Competition Participants Reception 


Thursday, June 21 


7:00 a.m.- 8:45 a.m. 
7:00 a.m.— 7:00 p.m. 
7:30 a.m.- 8:45 a.m. 
9:00 a.m.-11:00 a.m. 
8:30 a.m.-12:30 p.m. 
8:30 a.m.-12:30 p.m. 


8:30 a.m.-5:30 p.m. 


9:00 a.m.-10:30 a.m. 
9:00 a.m.—12:00 noon 


9:00 a.m.-4:00 p.m. 
9:00 a.m.—5:00 p.m. 


10:00 a.m.-12:00 noon 
10:00 a.m.-12:30 p.m. 
10:00 a.m.— 5:30 p.m. 
12:30 p.in.- 1:30 p.m. 


12:30 p.m.- 2:00 p.m. 


1:30 p.m.- 5:00 p.m. 
2:00 p.m.- 4:30 p.m. 
2:00 p.m.- 5:00 p.m. 


2:00 p.m.-5:30 p.m. 
2:00 p.m.- 6:00 p.m. 
2:30 p.m.- 5:00 p.m. 
3:00 p.m.- 5:00 p.m. 
5:30 p.m.- 6:30 p.m. 


6:00 p.m.- 8:00 p.m. 
6:30 p.m.- 7:30 p.m. 


7:00 p.m. - 


7:30 p.m.-11:00 p.m. 


Legal Runaround 

REGISTRATION & EXHIBITS 

Seaboard System Railroad Breakfast 

Florida Council of Bar Executives 

Attorney’s Title Insurance Fund Board of Trustees Meeting 


Family Law Section Seminar on Post Trial Appeals & 
Modification 
Economics & Management of Law Practice Section Presents A 
“Hands On” Computer Experience 
Moot Court Competition 
Administrative Law Section Executive Council M 
Admiralty Law Committee Meeting 
Appellate Rules Committee Meeting 
Aviation Law Committee Meeting 
Bankruptcy & Creditors’ Rights Committee Meeting, Corpora- 
tion Section 
Corporate Counsel Committee Meeting, Corporation Section 
Corporation Committee Meeting, Corporation Section 
Drug & Alcohol Abuse Seminar sponsored by Special Com- 
mittee on the Needs of Children 
Individual Rights & Responsibilities Committee Meeting 
Long Range Planning Committee Meeting 
Rules of Judicial Administration C i 
Tax Certification Committee Meeting 
CLE Committee Meeting 
Professional Stress Committee Workshop on Stress Manage- 
ment for the Practicing Attorney 
Local Government Law Section Executive Council Meeting 
FLPLSC Board Meeting 
UPL Committee Meeting 
Attorney’s Title Services, Inc. and Attorney’s Title Insurance 
Fund Boards Joint Luncheon 
Administrative Law Section, Labor & Employment Law Section 
and Local Government Law Section Luncheon 
American Judicature Society Luncheon 
General Practice Section Luncheon 
Tax Section & Corporation, Banking & Business Law Section 
Joint Luncheon 
Attorney’s Title Services, Inc. Board of Directors Meeting 
General Practice Section Executive Council Meeting 
Administrative Practice Before Local Government Agencies 
Seminar co-sponsored by Administrative Law Section and 
Local Government Law Section 
Civil Trial Certification Committee Meeting 
Communications Law Seminar sponsored by Communications 
Law Committee 
Consumer Protection Committee Meeting 
Family Law Section Committee Meetings 
LRS Committee Meeting 
Probate & Guardianship Rules Committee Meeting 
Special Committee on the Needs of Children Meeting 
Tax Section E ive Council Meeting 
Travel Programs Committee Meeting 
Update on Florida Law Seminar sponsored by Out-of-State 
Practitioners Subcommittee, Member Relations Comm. 
Corporation, Banking & Business Law Section Executive 
Council Meeting 
Women’s Tennis Tournament 
Labor & Employment Law Section Executive Council Meeting 
American Academy of Matrimonial Lawyers Meeting 
All Member Reception 
Children’s Activities 
Administrative Law Section, Labor & Employment Law Section 
and Local Government Law Section Reception 
Biscayne College School of Law Reception 
Family Law Section Reception 
Nova Center for the Study of Law Alumni Reception 
Tax Section and Corporation, Banking & Business Law Section 
Joint Reception 
Young Lawyers Section Board of Governors Reception and 
Dinner 
The Florida Bar Foundation Reception and Dinner 


Meeting 


of Events 


Friday, June 22 


7:30 a.m.- 8:45 a.m. 
7:30 a.m.- 7:30 p.m. 
8:30 a.m.-12:00 noon 
9:00 a.m.-10:30 a.m. 
9:00 a.m.-12:00 noon 


9:00 a.m.- 5:00 p.m. 


9:30 a.m.-12:00 noon 
10:00 a.m.-12:00 noon 


10:00 a.m.- 5:00 p.m. 


12:15 p.m.- 1:45 p.m. 


1:30 p.m.- 6:00 p.m. 
2:00 p.m.— 3:00 p.m. 
2:00 p.m.- 3:30 p.m. 
2:00 p.m.— 5:00 p.m. 


2:00 6:00 p.m. 
3:30 p.m.- 5:00 p.m. 
4:00 p.m.- 5:00 p.m. 
6:00 p.m.- 7:00 p.m. 


6:00 p.m.- 7:30 p.m. 


6:00 p.m.-11:00 p.m. 
6:30 p.m.— 7:30 p.m. 
7:00 p.m.-11:00 p.m. 
6:30 p.m.- 9:00 p.m. 


9:00 a.m.-12:00 midnight 


Saturday, 


7:30 a.m.- 8:45 a.m. 


7:30 a.m.-12:30 p.m. 
9:00 a.m.-12:00 noon 
12:30 p.m.- 2:00 p.m. 
2:00 p.m.- 5:00 p.m. 


2:00 p.m.— 6:30 p.m. 
6:00 p.m.-11:00 p.m. 


7:15 p.m.-12:00 midnight 


Family Breakfast 
REGISTRATION & EXHIBITS 
Trial Lawyers Section Seminar on Jury Selection 
Moot Court Finals 
Criminal Law Section Committee Meetings 
Criminal Law Section Seminar 
Criminal Procedure Rules Committee Meeting 
E ics and Manag of Law Practice Section Marketing 
Seminar on How To Get New Business 
Florida Lawyers’ Recovery Network Committee Meeting 
International Law Section Executive Council Meeting 
Prepaid Legal Services Committee Meeting 
Professional Ethics Committee Meeting 
The Lawyer's Life: Stress & Success 
YLS Board of Governors Meeting 
Family Law Section Executive Council Meeting 
General Practice Section Seminar on Microcomputer Systems 
Civil Proced Rules C ittee M 
Environmental Law Section Executive Council Meeting 
Youth and the Law Committee Meeting 
The Florida Bar Foundation Annual Members Meeting and 
Board of Directors Meeting 
Criminal Law Section Luncheon 
Family Law Section Luncheon 
International Law Section Luncheon 
Luncheon sponscred by Florida Assoc. for Women Lawyers 
and The Florida Bar 
Real Property, Probate and Trust Law Section Luncheon 
Trial Lawyers Section Luncheon 
Workers’ Compensation Exec. Council Mtg. & Luncheon 
Young Lawyers Section and 50-Year Member Joint L h 
Men’s Tennis Tournament 
Real Property, Probate and Trust Law Section Annual Meeting 
FAWL General Membership Meeting 
Board of Certification, Designation & Advertising Meeting 
Clients’ Security Fund Committee Meeting 
Committee on the Elderly Meeting 
Computer Law Committee Seminar 
Corrections Committee Meeting 
Criminal Law Section Executive Council Meeting 
Economics & Mgmt. of Law Prac. Section Exec. Council Mtg. 
Eminent Domain Committee Meeting 
Environmental & Land Use Law Section Seminar on 
Real Estate Development: When You Need and How to 
Obtain an Environmental | Permit 
Judicial Nominating Pr Cc i Meeti 
Judicial Selection, Admin. & Tenure Comm. Mig. — 
A Program for Judges Seminar 
Trial Lawyers Section Executive Council Meeting 
Women’s Golf Tournament and Youth Golf Tournament 
FSU Alumni Association Board of Directors Meeting 
Military Law Committee Meeting 
Criminal Law Section Reception 
Florida State University Law School Alumni Reception 
General Practice Section Reception 
International Law Section Reception 
Stetson Lawyers Association Reception 
Syracuse University College of Law Alumni Reception 
The George Washington Law Alumni Reception 
Trial Lawyers Section Reception 
University of Miami School of Law Alumni Reception 
University of Michigan Law School Alumni Reception 
Emory University, Mercer University & University of Georgia 
Law Schools Alumni Reception 
Children’s Activities 
Reception Honoring Incoming President Gerald F. Richman 
American College of Trial Lawyers Reception & Dinner 
Greek Festival Dinner 
Scholarship Dance 


June 23 


Cumberland School of Law Alumni | Breakfast — 
Florida Council of Bar A 
Florida State University Law School Alumni a 
Harvard Law School Alumni Breakfast 

University of Florida College of Law Alumni Breakfast 
University of Virginia Law Alumni Breakfast 

Yale Law School Alumni Breakfast 

REGISTRATION & EXHIBITS 

General Assembly 

Judicial Luncheon 

Agricultural Law Committee Meeting 

Bar Journal/ News Editorial Board Meeting 

Florida State-Federal Judicial Council Meeting 
Judicial Evaluation Committee Meeting 

Professional Stress Committee Meeting 

Golf Tournament (open tournament) 

Children’s Activities 

Annual Dinner & Show 


9:00 a.m.-5:00 p.m. 
Presented by Health Law Committee 


Watch The Florida Bar News for further details about this seminar, including top- 
ics and speakers. 


Thursday, June 21 


Post Trial Appeals and Modifications Seminar 8:30 a.m.-12:30 p.m. 


Presented by Family Law Section 

9:25-9:30 OPENING REMARKS — Maurice Jay Kutner 

9:30-10:20 POST-JUDGMENT ENFORCEMENT — Michael R. Walsh, 
Orlando 

MODIFICATION PROCEEDINGS — Richard I. Wennet, West 
Palm Beach 
TECHNIQUES INVOLVED IN A FAMILY LAW APPEAL — Joe 
N. Unger, Miami 

Learning to Stick My Neck Out 

for A Friend Workshop 

9:00 a.m.-12:00 noon 

Presented by Special Committee on the Needs of 
_Children 

This workshop is aimed at helping kids, grades 
3-12, and their parents, no age limit, learn to deal 
with the issues of drugs, alcohol and youth. 

For the adults, the featured speaker will be Dr. 

Ian MacDonald, a pediatrician from Clearwater, 
Florida. Long an outspoken advocate for the 
prevention of youth substance abuse, Dr. 
MacDonald has been actively involved with the 
National Federation of Parents for Drug Free 
Youth and the parents groups of Florida. 

Separate learning activities are planned for youth in grades 3-6 and grades 7-9. 
Older high school students are encouraged to participate in the adult session. A 
surprise celebrity will be the special guest of the kids. And for the kids and adults 
jointly, serendipity. 


A “Hands On” Computer Experience 
Presented by Economics and Management 8:30 a.m.-12:30 p.m. 
of Law Practice Section or 2:00 p.m.-5:30 p.m. 


This workshop will be offered in two one-half day sessions. Each session will be split 
between lectures and actual “hands on” terminal experience. Topics to be covered 
include: 

Determining When a Computer System is Needed — J. R. Phelps, Director of 
Administration, Smith & Hulsey, Jacksonville and former Director LOMAS, The 
Florida Bar 

Preparing to Introduce the Sy into the Law Office — Robert Sechen, Miami 

Evaluating and Selecting the System — Peter J. Olle, Managing Consultant, Arthur 
Andersen & Company 

Installing the System — J. R. Phelps 

Equipment, application and technical assistance is being provided through the 
courtesy of Barrister Information Systems Corporation. Attendance is limited to the 
first 40 registrants for each session. 

DESIGNATION CREDIT AVAILABLE: 
One (1) hour credit is available in all 24 designated areas. 


10:20-11:10 
11:10-12:00 


Stress Management for the Practicing 
Attorney Seminar 


Presented by Professional Stress Committee 
Featured Speaker: E. Dale Walters, Ph.D. 


9:00 a.m.-12:00 noon 
or 2:00 p.m.-5:00 p.m. 


Dr. Walters is Director of Education in the Voluntary Controls 
Program at The Menninger Foundation. He is also a Psychophysio- 
logical Therapist in the Biofeedback and Psychophysiology Clinical 
Center. His educational and clinical interests have included self 
responsibility, stress management, and health promotion and 
wellness. Workshops will be offered in two one-half day sessions. 
Attendance is limited to the first 25 registrants for each session. 


DESIGNATION CREDIT AVAILABLE: 
One (1) hour credit is available in all 24 designated areas. 


Administrative Practice Before Local 
Government Agencies Seminar 2:00 p.m.-5:00 p.m. 


Presented by Administrative Law Section and Local Government Law Section 


This seminar will provide practical advise on how to apply the general provisions of 
Administrative Law to the practice of Local Government Law. 


4SEMINARS 


The Application of Administrative Law to Local Government Practice 
—Senator Edgar Dunn, 10th District, Daytona Beach 

BREAK 

Employee Relations: Comparable Worth, Discipline, Discharge, Collec- 
tive Bargaining, Retirement, and Pension Funds—Ken Kranz, Committee 
Council, House Committee on Retirement, Personnel, and Collective 
Bargaining 

1984 Legislative Update—Sandra Anderson, Chief Legislative Analyst / 
Attorney, House Committee on Finance and Taxation 


DESIGNATION CREDIT AVAILABLE: 
Administrative & Governmental Law 
Corporation and Business Law 

General Practice 

Maximum credit hours available: three (3) hours 


Communications Law 1984 Seminar 


Presented by Communications Law Committee 


4:00-5:00 


2:00 p.m.-5:00 p.m. 


The third and final panel discussion in the series of Communications Law seminars 
will be chaired by Richard Warren Rappaport, Chairman of the Communications 
Law Committee. It will involve discussions concerning developments in the new 
technologies (such as cellular radio and satellite communications), the new structure 
of and competition in long distance telecommunications after the AT & T breakup, the 
future potential of cable television and freedom of expression in communications as 
well as other topics of interest. Panelists will be Donald L. Crosby, St. Petersburg; 
Howard M. Bernstein, Bradenton; Jeffrey J. Pardo, Miami and Alan Rosenthal, 
Miami. 

DESIGNATION CREDIT AVAILABLE: 
Administrative & Governmental Law 

Antitrust Law 

Corporation and Business Law 

General Practice 

Maximum credit hours available: three (3) hours 


Friday, June 22 

Jury Selection Seminar 
Presented by Trial Lawyers Section 
Featured Speaker: James F. Rasicot 


Mr. Rasicot is president of Affirmative Business Communications of Minneapolis, 
Minnesota. 

Asa professional trial consultant, he specializes in the use of verbal and non-verbal 
communication in civil and criminal cases. His book, Jury Selection, Body Language 
and the Visual Trial, illustrates how dress, body language, space and time usuage 
affect jurors’ decisions. 

He integrates legal, psychological and sociological concepts into working models 
for trial lawyers. During voir dire, he combines color psychology, kinesics and 
proxemics to visually assess and group prospective jurors into four main personality 
classifications. 

During this seminar, Mr. Rasicot will cover the following topics: courtroom dress, 
body language interpretations, courtroom space usuage, social workup of a case, voir 
dire, opening statements, demonstrative evidence, and closing statements. 

The annual meeting of the section, including election of officers, will take place at 
11:30 a.m., following the conclusion of the Jury Selection seminar. 


8:30 a.m.-12:00 noon 


Microcomputer Systems in Law Office 
For Under $12,000 Seminar 


Presented by General Practice Section 
The topics to be covered during this seminar are: 


Overview of Use of the Stand Alone Microcomputer in the Law Office 
Word Processing Applications of a Microcomputer 


9:00 a.m. - 12:00 noon 
or 2:00 p.m. - 5:30 p.m. 


Time Accounting and Billing 
Bookkeeping and Trust Accounting Legal Research 
Miscellaneous Applications of a Microcomputer 


DESIGNATION CREDIT AVAILABLE: 
Two (2) hours credit is available in all 24 designated areas. 


Florida Lawyers’ Recovery Network 
Meeting and Workshop 


Featured Speaker: Norwood Grisham 


Norwood Grisham is the Substance Abuse Coordinator for the California Bar 
Association’s program. He will be discussing the California Bar’s system, which 
provides for intervention and confrontation in addition to requests for help from the 
problemed lawyer. 


9:00 a.m.-12:00 noon 


th. 
Wednesday, June 20 
3:15-4:00 
hours 
— 


A Survey of Computer Law Seminar 
Presented by Computer Law Committee 


Protection of Proprietary Interests 
Charles C. Krewczyk, Chief Patent Counsel, Harris Corporation and Richard D. 

Dixon, patent counsel, Harris Corp. 

This session will include a discussion of alternative approaches to the legal 
protection of proprietary interests in computer software and hardware licensing and 
sales. Patent rights, copyright restrictions and trade secret protection available to 
computer software and hardware vendors will be discussed in detail. 


Computer Contract Issues Charles E. Harris, Orlando 

The session will focus on the contractual protection appropriate for software and 
hardware transactions. Issues unique to computer contracts will be explored, critical 
problem areas related to specific transactions will be reviewed, and contract 
provisions helpful to the resolution of these elements will be outlined. 


Computer Systems’ Litigation Clyde “Buzz” Wilson, Jr., Sarasota 

This session will pursue remedies for computer systems’ malfunction, invasion of 
computer security, and misappropriation of intellectual property. The lecture will 
cover pre-litigation tactics, case evaluation, structuring appropriate remedies and 
defenses, discovery considerations, trial tactics, settlement negotiations, and how to 
obtain necessary expertise. 


DESIGNATION CREDIT AVAILABLE: 

Corporation & Business Law 3 hours 
Patent, Trademark & Copyright ............... 

Trial Practice—General .. . 

Maximum credit hours available: three (3) hours 


Criminal Law Seminar 
Presented by Criminal Law Section 


Watch The Florida Bar News for additional information about the speakers and 
topics for this seminar. 


9:00 a.m.-12:00 noon 


How to Get New Business Seminar 9:00 a.m.-12:00 noon 
Presented by Economics & Management of Law Practice Section 


Establishing a Marketing Plan 
Don Akins, Senior Vice President, Hildebrandt Inc., Dallas, TX 


Exploring Public Relations Ideas 
Bruce Rubin, President, Bruce Rubin Associates, Inc., Coral Gables 


Examining Various Promotion Alternatives for Small Firms 
Austin Anderson, Director, Institute of CLE, Ann Arbor, Michigan 


Real. Estate Development: When You Need and 
How to Obtain an Environmental Permit 


Presented by Environmental & Land Use Law Section 


2:00-2:10 Overview 

2:10-2:50 The Federal Government 
When you need a permit from the Army Corps of Engineers or the 
Environmental Protection Agency—Joe Fleming, Miami 

The State Level 
The Florida Department of Environmental Regulation and the Florida 
Department of Natural Resources—Jay Landers, Tallahassee 

Break 

Regional Permitting 
Water Management Districts—R. S. Murali, General Development : 
Corporation, Miami 

Local Government Permitting 
Sam Owens, Orlando 


2:00 p.m.-5:15 p.m. 


2:50-3:30 


3:30-3:45 
3:45-4:30 


4:30-5:15 


DESIGNATION CREDIT AVAILABLE: 
Administrative & Governmental Law 
Corporation and Business Law 
Environmental Law 

General Practice 

Maximum credit hours available: three (3) hours 


ATHLETIC CHALLENGES 


THE FLORIDA BAR GOLF TOURNAMENTS 


Innisbrook offers three championship courses with 63 of the most challenging golf 
holes you have ever played. Because a large number of golfers attend the Annual 
Meeting when it is held at Innisbrook, four separate golfing events have been 
scheduled for your enjoyment. All three of the courses will be used for the 
tournaments. 


Lawyers and Spouse Tournament Wednesday, June 20 12:00 noon 


For the golfers who enjoy pressure, we will have an individual handicap tournament. 
This 18 hole full handicap, medal (stroke) play event, for lawyers and spouses, will be 
played on the Copperhead Course. You can form your own foursome or we will assign 
you. Contestants will be flighted by handicap or average 18 hole score and compete 
separately in one of these two divisions. Starting times will begin at 12:00 noon. 

Women's Tournament Friday, June 22 2:00 p.m. 


A team play (scramble) event will be held for women golfers. The tournament will be 
an 18 hole event on the Sandpiper Course. 


Youth Tournament Friday, June 22 2:30 p.m. 


Also on the Sandpiper Course, an 18 hole ABCD (scramble) team play event has been 
arranged for youths, 8 to 18. 


Open Tournament Saturday, June 23 2:00 p.m. 


The final tournament will be team competition, using the ever popular ABCD 
(scramble) Florida low ball. This tournament will be a shotgun start on the Jsland 
Course. Anyone attending the convention may enter. 

Purchase a ticket on the registration form and you will receive an entry form and more 
information. One fee covers everything: greens fee, golf cart, prizes and other 
activities. (There will not be electric carts for the youth tournament.) Empire Kit 
Company and National Car Rental are sponsoring this event. Entries may be limited. 


Sign up today! 
TENNIS TOURNAMENTS 


Women’s Tennis Tournament 
Thursday, June 21 2:00 p.m.-6:00 p.m. 


Men's Tennis Tournament 
Friday, June 22 1:30 p.m.-6:00 p.m. 


The annual tennis tournaments promise to be exciting events. Innisbrook offers 
updated facilities with additional courts, conveniently located on Innisbrook’s 


property. Competition is open to everyone, as both beginner and intermediate 
divisions will be offered. The Women’s Tennis Tournament will be held Thursday 
afternoon and the Men’s Tennis Tournament will be held Friday afternoon.’ : 
The competition will be changing partner doubles, with playoffs between the ‘top 
scorers at the end of the round robin tournament. Prizes will be awarded to first and 
second place winners in both divisions and there will be drawings for complimentary 
weekends at Florida tennis resorts for all participants. An entry blank will be sent to 
you if you sign up on the ticket registration form. 


THE LEGAL RUNAROUND 


Thursday, June 21 7:30 a.m.-8:45 a.m. - 


For fun or to satisfy your competitive spirit, the Sixth Annual Legal Runaround will 
be held on Friday morning. This year the race will be a $000 meter (3.1 miles) run. A 
course has been laid through the beautiful Innisbrook property. The run will leave the 
starting line at 7:30 a.m. This is an athletic challenge for the entire family! All entrants 
will receive a tee-shirt. Prizes will be awarded in many categories. Sign up on the ticket 
registration form and you will be sent further information. 


RACQUETBALL TOURNAMENT 


“Thursday, June 21 8:00 a.m.-12:00 noon 


For the first time, racquetball will be a part of the annual athletic events! Innisbrook 
has excellent racquetball facilities, making this event a sure winner. The competition 
will be a round robin tournament in two shifts: one beginning at 8:00 a.m., the other 
beginning at 10:00 a.m. The tournament is open to everyone as there will be divisions 
ranging from beginner to advanced. Prizes will be awarded to the winners. Sign up 
today! An entry blank and further information will be sent to you. 


BRIDGE TOURNAMENT 
Friday, June 22 2:00 p.m. - 5:00 p.m. 


Competition will be open for everyone. It makes no difference whether you are 
beginning, intermediate or expert. Prizes will be awarded to the first- and second-place 
teams. Sign upon the registration form and information will be forwarded to you. 


JUST FOR THE FUN OF IT 


For those who enjoy sports just for the fun of it, Innisbrook is the place to play — 
tennis, racquetball, golf and other sports activities. 


Innisbrook is fi for its championship golf courses: the Island Course, the 
Sandpiper Course, and the three nines of the Copperhead Course. For the tennis 
player, there are 18 tennis courts, 7 lighted for night play. Six racquetball courts are 
available in the new tennis and racquetball center. A jogging trail winds through the 
Innisbrook property. Bicycling, fishing and swimming are all available, too. 


secs 
. 625 


Administrative Law Section, Labor & 
Employment Law Section and Local 
Government Law Section 
Joint Luncheon 

Featured Speaker: Fred Graham 


As CBS Law Correspondent, Fred 
Graham covers the activities of the 
Supreme Court, the Justice Depart- 
ment, the FBI and the legal profession. 
Graham, an attorney, anchors the 
feature “The Law and You,” which is 
broadcast each Wednesday on the 
CBS broadcast Morning with Charles 
Kuralt and each weekend on the CBS 
Radio Network. Graham came to 

* CBS News from the New York Times 
where he had been Supreme Court correspondent. 


12:30 p.m.-2:00 p.m. 


American Judicature Society 
Luncheon 12:30 p.m.-2:00 p.m. 


Featured Speaker: The Honorable John C. Godbold, 
U.S. Court of Appeals for the 
Eleventh Circuit 


Judge Godbold became the chief judge 
© of the U.S. Court of Appeals for the 
Eleventh Circuit in October 1981 when 
the U.S. Court of Appeals for the 
Fifth Circuit was divided into two 
appellate courts; the Fifth Circuit 
Court headquartered in New Orleans 
and the Eleventh Circuit Court head- 
quartered in Atlanta. Prior to his 
appointment as chief judge, Judge 
Godbold sat on the Fifth Circuit 
bench, having been appointed in 1966. 


Tax Section and Corporation, Banking 
Business Law Section 
Joint Luncheon 12:30 p.m.-2:00 p.m. 


Future issues of The Florida Bar News will contain 
details about the top-name speaker for this luncheon. 


SPEAKERS 


General Practice Section 
Luncheon 12:30 p.m.-2:00 p.m. 


Featured Speaker: B. Carter Randall 


Mr. Randall is Senior Vice President 
of Sun Banks of Florida, Inc. He is the 
executive in charge of the Trust Invest- 
ment Division of the Fiduciary 
Services Group. He is a lecturer and 
writer on various subjects connected 
with securities, investment portfolio 
management and economics. How- 
ever, he is best known for being a 
panelist on the Public Broadcasting 
System’s national weekly program, 
“Wall Street Week”. 


Friday, June 22 
Criminal Law Section 
Luncheon 12:15 p.m.-1:45 p.m. 


Featured Speaker: The Honorable Gavin K. Letts, 
Fourth District Court of Appeal 


| Selected twice by his fellow district 
jcourt of appeal judges, Judge Letts 
| was chosen outstanding Florida jurist 
|by the American Academy of Matri- 
}monial Lawyers in 1979, and by the 
Young Lawyers Section in 1983. He is 
a member of the Committee on 
iConduct Governing Judges, the 
Supreme Court Local Rules Com- 
}mittee, and Rules Committee on 
i Discovery Violations. 


Family Law Section 
Luncheon 


12:15 p.m.-1:45 p.m. 


‘Watch The Florida Bar News for further information 


about the top-name speaker at this luncheon. 


International Law Section 
Luncheon 

Financing International Trade 
Future issues of The Florida Bar News will contain 
details about the top-name speaker for this luncheon. 
Real Property, Probate & Trust Law 
Section Luncheon 12:15 p.m.-2:45 p.m. 
Arrangements are currently being made for an excellent 


speaker of interest to members of this section. Future 
issues of The Florida Bar News will contain details about 


12:15 p.m.-1:45 p.m. 


the speaker. The annual meeting of the section will 
immediately follow the luncheon. 


Trial Lawyers Section 
Luncheon 


Featured Speaker: Clarence Jones 

Caution: Avoiding the News Media Can Be Hazardous to Your 
Client and Your Practice 

Mr. Jones is President of Video Consultants, Inc. and 
author of How to Speak TV — A Self Defense Manual 
When Youre the News. 


12:15 p.m.-2:45 p.m. 


Young Lawyers Section and 50-year 
Member Joint Luncheon 12:15 p.m.-1:45 p.m. 


Featured Speaker: Leonard Schwartz, M.D. 


Dr. Schwartz is the author of 
Heavyhands, a book outlining his 
exciting new kind of exercise. 
Heavyhands is an innovative system 
of high repetition movements that 
involve your heart, lungs and every 
major muscle group simultaneously 
during which your hands hold weights 
of varying sizes. Dr. Schwartz is head 
of the Division of Psychiatry in the 
Department of Medicine at Montefiore 
Hospital and serves on the faculty of the Medical School 
at the University of Pittsburgh. At age 50, and in poor 
health, Dr. Schwartz designed Heavyhands as his own 
fitness routine. If you've never exercised before, it is a 
safer, more practical, more effective way to get in shape. 
If you are already an experienced runner or athlete, 
it will help you improve your overall physical fitness. 


Deposits are refunded if Innisbrook is notified of cancellation 48 hours 


Name 


City 


© Rates are based on number of occupants indicated; additional occupants 18 years of age or over, $8.00 per person per night. 
© These rates are subject to 5% Florida State Sales Tax, 2% Pinellas County Tourism Tax, and a $5.00 per room per night 
Service Charge which covers all gratuity services with the exception of food and beverage. 

© Allreservation requests must be received in writing, with a first night's room deposit, by Innisbrook no later than May 20. 


Arrival Date 


This room will be occupied by: 


Address 


confirmation. 
in advance of arrival date. 


Deluxe Hotel Room $48 (1-2 per.) 


Club Suite $58 (1-2 per.) 


One Bedroom Suite $68 (1-2 per.) 


© Each category of accommodation is available on a limited basis. Should the category requested be sold out to other 
members of your group, the next higher category will be confirmed to you. , 
© Transportation is available from Tampa International Airport. A separate form will be mailed to you with your 


Departure Date 


© Check in time is 3:00 p.m. Check out time is 12:00 noon. 
CLIP AND MAIL with first night's room deposit to Innisbrook, P.O. Drawer 1088, Tarpon Springs, Florida 33589. 


HOTEL RESERVATIONS FORM 


INNISBROOK WELCOMES THE FLORIDA BAR June 20-24, 1984 


Please enter the following reservation for: 


One Bedroom Deluxe Suite $ 88 (1-4 per.) 


Two Bedroom Suite $116 (1-4 per.) 


Two Bedroom Deluxe Suite $136 (1-6 per.) 


Phone Number(__) 


Zip Code 


No. of Adults 


Children: Name 


Name 


Age 
Age 


After May 20, reservations will be made on a space available basis. 
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INSTRUCTIONS 


© This registration form must be accompanied by payment of a registration fee foreach member 
of The Florida Bar and a registration fee for each spouse or guest accompanying a member, 
excluding children. Each member paying the early registration fee of $55, and each spouse or 
guest paying the early registration fee of $25, will receive one ticket to the Friday night 
Scholarship Dance, sponsored by the Young Lawyers Section to benefit its law school assistance 
program. If you do not wish to contribute to the law school fund, your registration fee will be $48; 
if your spouse or guest does not wish to contribute, his/her registration fee will be $18. You 
should indicate the correct registration fee in the “amount” column on the ticket registration 
form. 

» Payment of a registration fee will entitle both lawyers and spouse/guest registrants to 
complimentary tickets to all seminars presented Thursday, Friday and Saturday, the Health Law 
Seminar on Wednesday as well as the tickets to the All Member Reception on Thursday night. 
© Registration forms must be received at The Florida Bar by June 6. After that date. registration 


must be done at the convention site. 

© The registration fees for those registering at the Convention site will be an additional $10 in 
each category. 

© Refunds for tickets are guaranteed up to 48 hours prior to the time of the function. After that 
time, we will attempt to sell for you any surplus tickets you may have. You may pick up your 
tickets at the convention ticket desk on the Americas Level, 2nd floor of the Contemporary 
Hotel, Convention headquarters. 

© Make your check for advance registration and reserved tickets payable to The Florida Bar. 
Mail your check and completed registration form to: Annual Meeting, The Florida Bar, 
Tallahassee, FL 32301. 

© Two tickets to any one fi may be purchased without pay of a registration fee. A 
registration fee is not required to attend section or committee meetings or the General Assembly. 


Please print or type information requested below. Mail with your check, before June 6, to: Annual Meeting, The Florida Bar, Tallahassee, FL 32301. 


CONVENTION REGISTRATION FORM 


MEMBER'S NAME (First, Middle Initial, Last) 


REGISTERING SPOUSE OR GUEST NAME 


NICKNAME (as it is to appear on convention badge) 


HOME ADDRESS (Street, City, State, Zip Code) 


HALA 


MEMBER REGISTRATION FEE 
SPOUSE/GUEST REGISTRATION FEE 


NO. OF CHILDREN BY AGE ATTENDING CONVENTION: 
0-5: years ——_— 6-12 years 
TEENAGER(S) NAME: 


——— 13-18 years 


TELEPHONE NUMBER: 


No. of persons | Fee per person 
$55.00 
$25.00 


Amount 


Wednesday, June 20 


_ Health Law Committee Breakfast 


] The Florida Bar Golf Tournament for Lawyers and Spouses 


Thursday, June 21 


Legal Runaround 


Racquetball Tournament 


American Judicature Society Luncheon 


Admin. Law , Labor & Employment Law Section and Local Government Law Section Joint Luncheon 


General Practice Section Luncheon 


Law Section Lu 


Tax Section and Corp Banking & B 


Women’s Tennis Tournament 


All Member Reception 


Children’s Dinner and Entertainment (ages 6-12) 


Teen Activities 


Shopping Tour to Tarpon Springs 


Friday, June 22 


Family Breakfast (Adults) 


$ 8.00 


Family Breakfast (Children under 13) 


$ 4.00 


A Lawyer's Life: Stress and Success Seminar 


no charge 


Criminal Law Section Luncheon 


$ 9.00 


Family Law Section Luncheon 


$ 9.00 


International Law Section L hi 


$ 9.00 


The Florida Association for Women Lawyers and The Florida Bar Luncheon 


9.00 


Real Property, Probate & Trust Law Section Luncheon 


$ 9.00 


Trial Lawyers Section Luncheon 


$ 9.00 


Young Lawyers Section and 50-year Members Luncheon 


$ 9.00 


Men's Tennis Tournament 


$14.00 


Women’s Golf Tournament 


$25.00 


Youth Golf Tournament 


$17.00 


Stetson Lawyers Association Reception 


$ 6.00 


University of Miami School of Law Alumni Reception 


$ 7.00 


Children’s Dinner and Enter (ages 6-12) 


$11.50 


Teen Activities 


$13.00 


Greek Festival Dinner 


$20.00 


Scholarship Dance (for extra tickets) 


$ 8.00 


Reception Honoring Incoming President Gerald F. Richman 


no charge 


Bridge Tournament 


no charge 


Saturday, June 23 


Cumberland School of Law Alumni Breakfast 


$ 7.25 


Florida Council of Bar Association Presidents Breakfast 


7.25 


Florida State University Law School Alumni Breakfast 


7.25 


Harvard University Law School Alumni Breakfast 


7.25 


University of Florida College of Law Alumni Breakfast 


$ 9.00 


University of Virginia School of Law Alumni Breakfast 


$ 9.00 


Yale School of Law Alumni Breakfast 


$ 7.25 


Judicial Luncheon 


$10.00 


The Florida Bar Open Golf Tournament 


$26.00 


Children’s Dinner and Entertainment (ages 6-12) 


$11.50 


Teens Activities 


$11.50 


Annual Dinner and Show 


$22.00 


To register for seminars use the form on the reverse side of the Convention Registration Form. 


TOTAL 


; 
53500 
Se 
= 
al 


KIDS STUFF 


Innisbrook is a great place for kids! While you are attending meetings, seminars or 
playing golf or tennis, your children can take advantage of Innisbrook’s summer youth 
program of organized arts and crafts and sports activities including swimming, 
volleyball and miniature golf. For $10.50 per day your children, ages 6-12, can enjoy 
fun and games and a well-balanced lunch from 8:30 a.m. to 4 p.m. on Thursday, 
Friday, and Saturday of the Convention. You can sign them up at Innisbrook. 


Nightly activities have also been planned for your children’s enjoyment. Your 
children, ages 6-12, can enjoy all of these supervised activities from 6-8 p.m. on 
Thursday night and 6-11 p.m. on Friday and Saturday night. This will give you an 
opportunity to attend the evening functions planned for your enjoyment without 
worrying about your children. 


The children’s activities include, on Thursday night, a Pizza Party. On Friday night, a 
Dukes of Hazzard Party will include a fried chicken dinner, with video games, drawing 
contests and other crafts and, of course, watching the Dukes of Hazzard television 
show. On Saturday night, A Night At the Movies will include a feature movie, dinner, 
popcorn and soda, video games and a surprise. 


TEEN ACTIVITIES 


Special activities have been planned with the teenager in mind, both during the day 
and at night. All of the activities are supervised by trained Innisbrook staff. The daily 
activities include a biking tour on Thursday morning and a miniature golf tournament 
on Thursday afternoon. Friday morning your teens will want to join their friends on 
the fitness trail. In the afternoon your teen can choose between the self defense class or 
the Color Me Beautiful class. Saturday afternoon a sandcastle building contest and 
volleyball game has been planned. 


Evening activities have also been planned. On Thursday, from 6-8 p.m.,a Make Your 
Hoagie Party will be held. On Friday night, there will be a Swim-in Theatre party, 
including dinner and a feature movie shown poolside so your teens can watch the 
movie from inner tube in the pool. Be sure to come prepared for movies and 
swimming. Saturday night will host a Casino Night and dinner. 


SHOPPING TOUR 


Thursday 1:30 p.m.-5:30 p.m. 


One of the best known areas near Innisbrook is Tarpon Springs, famous for the 
Sponge Exchange. On Thursday afternoon, a bus will take interested spouses to the 
Tarpon Springs docks for a shopping tour. On the return to Innisbrook, the bus will 
stop at Loehmann’s Plaza, a large outlet mall in the area. Sign up on the registration 
form today as space will be limited. 


ART SHOW 


You will not want to miss the First Annual Art Show, an exciting new addition to this 
year’s Annual Meeting. The Art Show will be open for viewing beginning Thursday, 
June 21 until Saturday, June 23. Participants are lawyers and their spouses and 
children. The art displayed will be judged by a panel of experts and prizes will be 
awarded. The first place entry will be featured on the cover of The Florida Bar 
Journal's October issue. Purchase awards are being provided by law firms statewide. 
This is an excellent opportunity to share your creative talents or view the talent of your 
colleagues. Requests for applications or information can be sent with your registration 
information or you can write directly to Art Show, Meetings and Convention, The 
Florida Bar, Tallahassee, FL 32301. But don’t wait too long—the deadline for 
submission of entries is May 11. 


EXHIBITS 


While you are participating in the seminars and meetings taking place during the 
Annual Meeting, you will also want to visit the exhibit area in the foyer of Harstan 
Hall. Many fine vendors will be exhibiting their products and services of interest to the 
practicing attorney. 


THANKS TO OUR SPONSORS! 


The Annual Meeting Committee would like to thank the following sponsors who have 
contributed to the 1984 Annual Meeting. Only through their generosity are we able to 
provide you such an outstanding program for such a reasonable price. 

Attorney’s Title Insurance Fund — convention program 

Empire Kit Company — golf tournament 

First National State Trust Company of Boca Raton — tennis tournament 

Hill & Knowlton — Judicial Luncheon 

National Car Rental — golf tournament 

NCNB — Legal Runaround 

Tropicana — hospitality area 


SEMINARS REGISTRATIONFORM 
= 
Payment of a registration fee will entitle both lawyers and spouse/ guest registrants to complimentary tickets to all seminars Ea 
presented on Thursday, Friday and Saturday, and the Health Law Seminar offered on Wednesday. Please indicate the seminar(s) Bw 
you prefer to attend each day. This is an indication of expected attendance at each seminar; it does not commit you to attend a BS 
specific seminar. 
Code No. of Persons = 
Wednesday, June 20 = 
Health Law Seminar 500 & 
Thursday, June 21 
Administrative Practice Before Local Government Agencies Seminar 501 & 
A Hands On Computer Experience (Attendance Limited) & 
Morning Session 502 i 
Afternoon Session 302 
Communications Law Seminar 503 S 

Learning to Stick My Neck Out for a Friend Workshop 504 
Post Trial Appeals and Modifications Seminar 505 & 
Update on Florida Law Seminar 506 & 
“Stress Management for the Practicing Attorney (Attendance Limited) ie 
Morning Session 507 & 
Afternoon Session 508 = 

Friday, June 22 = 
A Survey of Computer Law Seminar 601 # 

Criminal Law Section Seminar 602 
How to Get New Business Seminar 603 & 
Microcomputer Systems in Law Office for Under $12,000 Seminar e 
Morning Session 604 
Afternoon Session 
Jury Selection Seminar 606 BS 
Program for Judges 607 & 
Real Estate Development: When You Need and How to Obtain an = 

Environmental Permit Seminar 608 


Real Property, Probate&Trust Law 


Rescission Under the Interstate Land Sales 
Full Disclosure Act 


by Steven Peretz 


It is questionable whether a Florida court would compel a developer to perform specifically a purchase agree- 
ment for a condominium unit where the development was cancelled due to the developer's inability to obtain 


financing. 


The recent decision of Florida’s Third 
District Court of Appeal in Dorchester 
Development, Inc. v. Burk, 439 So.2d 1032 
(Fla. 3d DCA 1982), has furnished many 
purchasers of subdivision lots and condo- 
minium units with potent authority for 
rescission of their purchase agreements 
under a little-known federal act—the Inter- 
state Land Sales Full Disclosure Act 
(“Act”).! 

Enacted by Congress in 1968 to curb 
land sales fraud, the Act requires devel- 
opers of nonexempt subdivision and con- 
dominium developments to register their 
developments with the Department of 
Housing and Urban Development (HUD) 
and to furnish prospective purchasers with 
certain information in a property report. 
The Act also prohibits developers from 
making misleading or fraudulent state- 
ments in connection with their sales. 

The Act confronts developers with a 
choice. The developer must elect between 
complying with the Act's registration and 
disclosure provisions or avoiding these re- 
quirements by attempting to qualify under 
one of the Act’s exemptions. 

In taking the exemption route, the 
developer incurs a risk. If the exemption 
fails, the purchaser automatically accrues a 
rescission remedy under §1703(c) of the 
Act. This section provides that if the 
developer does not furnish a purchaser 
with a property report prior to the “sale,” 
then the purchaser is entitled to “revoke” 
the purchase agreement within two years 
of his execution and receive a full refund of 
his deposit. The purchaser may addi- 
tionally recover interest, court costs, and 
reasonable attorney's fees under §1709(c). 
The courts have rigorously enforced this 
rescission remedy given the protective and 
remedial purpose of the Act.} Thus, if the 
developer -attempts to qualify for an 
exemption which is later invalidated, the 
purchaser can rescind the purchase agree- 
ment because he did not receive a property 


report at the time of sale, and it is too late 
for the developer to cure the violation. 

The Dorchester decision illustrates the 
consequences of a failed exemption. In 
Dorchester a condominium developer 
claimed an exemption from the property 
report requirement pursuant to the 
exemption contained in §1702(a)(2). This 
exemption—often relied upon by develop- 
ers of condominium projects containing 
100 or more units—requires the developer 
to contractually bind himself to complete 
the improvements within two years of the 
sale. The court ruled that the purchase 
agreement failed to satisfy this require- 
ment because it contained a provision 
limiting the purchaser's remedy to a refund 
of the purchaser’s deposit. Such a 
limitation negated the developer's 
completion obligation. Because the 
exemption failed and the purchaser had 
never received a property report at the time 
of sale, the court granted plaintiffs 
rescission pursuant to §1703(c). 

Since a limitation of remedy provision is 
a common feature of subdivision and con- 
dominium purchase agreements, Dor- 
chester is a decision of far-reaching impact 
and should prompt counsel for developers 
to review their standard purchase agree- 


ments if they contemplate relying on the 
§1702(a)(2) exemption. 

This article will discuss the implication 
of Dorchester with reference to the various 
exemptions available under the Act and 
prior administrative and judicial interpre- 
tation of the §1702(a)(2) exemption. It will 
also examine issues not covered in Dor- 
chester and raise contract drafting con- 
siderations in light of Dorchester. 


The Exemption Provisions 

The Act contains 16 exemptions divided 
into two categories. The first category, 
contained in §1702(a), completely exempts 
a project from the Act. Of the eight 
exemptions contained in §1702(a), only 
two have general application to developers 
of subdivisions or condominiums. Section 
1702(a)(1) exempts subdivisions and con- 
dominiums containing less than 25 lots, 
while §1702(a)(2) exempts subdivisions 
and condominiums containing “improved 
lots.” In a condominium development, the 
individual condominium unit is the 
equivalent of a “lot. 

The second type of exemption, con- 
tained in §1702(b), grants a developer an 
exemption from the Act's registration and 
disclosure provisions, but not from the 
Act’s antifraud provisions.’ Though these 
exemptions are partial, they are neverthe- 
less significant because they do exempt a 
developer from the property report re- 
quirement, and thus eliminate his exposure 
to a rescission action under §1703(c). Of 
the eight exemptions contained in §1702 
(b), the most straightforward is §1702(b) 
(1) which exempts subdivision and condo- 
minium projects containing less than 100 
lots. 


The §1702(a)(2) Exemption 
e The Statutory Language 
Known as the “Improved Lot Exemp- 
tion,” §1702(a)(2) exempts: 
[T]he sale or lease of any improved land on 
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which there is a residential, commercial, condo- 
minium or industrial building, or the sale or 
lease of land under a contract obligating the 
seller or lessor to erect such a building thereon 
within a period of two years. 

The Improved Lot Exemption actually 
embraces two distinct exemptions: the first 
clause exempts projects containing “im- 
proved land” at the time of sale; the second 
clause exempts projects where the 
developer makes a contractual obligation 
to complete the improvements within a 
two-year period. The exemption contained 
in the second clause will be referred to as 
the “two-year completion exemption.” 

e@ Administrative Interpretation 

Under HUD guidelines published in the 
Federal Register on April 23, 1979 (“1979 
HUD guidelines”), the sale of property 
constitutes the sale of “improved land” 
within the meaning of the Act only where 
the improvement is “physically habitable 
and usable for the purpose for which it was 
purchased.”* Thus the sale of a house or 
condominium under construction and not 
yet ready for occupancy does not represent 
the sale of “improved land” under the Act. 

In order to qualify for the two-year 
completion exempticn, the 1979 HUD 


guidelines require the developer uncon- 
ditionally to promise to complete the 
improvement within two years and pro- 
hibit the developer from restricting the 
purchaser's remedy of specific per- 
formance.’ 

The 1979 HUD guidelines do, however, 

permit the developer to extend the two- 
year completion date based on force 
majeure: 
[C]ontract provisions which provide for delays 
of construction completion dates beyond the 
two-year period are acceptable if such delays are 
legally supportable in the jurisdiction where the 
building is being erected as an impossibility of 
performance for reasons beyond the control of 
the developer. Provisions to allow time 
extensions for such things as acts of God or 
material shortages are generally permissible.* 


© Judicial Interpretation of Two-Year 

Completion Exemption 

Prior to the Dorchester decision, only a 
handful of other published decisions dis- 
cussed the two-year completion exemp- 
tion. In Nargis v. Henlopen Developers, 
Lid., 380 A.2d 1361 (Del. 1976), the 
Supreme Court of Delaware granted the 
purchaser rescission under §1703(c) where 
the condominium purchase agreement 


Copy Error Noted 


Portions of the Real Property, Probate 
and Trust Law Section column on page 
197 of the March Bar Journal were trans- 
posed. In the first column, five lines from 
the bottom of the page under Contracts for 
Purchase, readers should skip after read- 
ing, “Such refund shall be made...” to the 
third column on that page which begins 
“within 20 days of demand.” 

After reading the third column in its 
entirety, the reader should resume reading 
at the bottom of the first column at “ac- 
commodations or facilities are no longer 
available . . . ,” progressing to the second 
column and on to the next page. 

The Journal regrets the inconvenience 
this mistake caused our readers. 
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contained no two-year completion 
obligation and the developer failed to 
furnish the purchaser with a property 
report. The court rejected the developer's 
contention that the actual completion of 
the condominium within the required two- 
year period cured the contract defect. The 
court also rejected the developer's 
contention that the sale represented the 
sale of “improved land” based on the title 
conveyance requirements of the Delaware 
Condominium Act. The court held that the 
purchase agreement was one for “property 
to be improved” even if the Delaware 
Condominium Act required the developer 
first to complete the unit before trans- 
ferring title to the purchaser. 

The Florida version of Nargis recently 
occurred in the consolidated action of 
Ackmann vy. Appalachian, Inc., No. 82- 
1516-CA-01 (Fla. 12th Cir. Ct., December 
5, 1983) in which the court granted sum- 
mary judgment in favor of approximately 
80 purchasers of units in a single condo- 
minium project because the purchase 
agreements contained no language binding 
the developer to complete the units within 
two years. 

The Ackmann decision underscores the 
magnitude of a developer’s potential ex- 
posure under the Act. In granting plaintiffs 
rescission, the court ordered the developer 
to refund security deposits and accrued 
interest totalling $2,502,560.89, and the 
court has retained jurisdiction to award 
costs and attorneys’ fees pursuant to 
§1709%c). 

In contrast to Nargis, the purchase 
agreement at issue in the federal decision of 
Mosher v. Southridge Associates, Inc., 552 
F.Supp. 1226 (E.D. Pa. 1982), did contain 
a provision in which the developer ac- 
knowledged “its unconditional obligation 
to complete and deliver the unit to buyer 
not more than twenty-four (24) months 
from the execution of this agreement.” But 
plaintiffs claimed that another provision in 
the purchase agreement negated this 
promise and thereby disqualified the de- 
velopment trom the two-year completion 
exemption. This other provision stated in 
part “that developer can neither imply nor 
guarantee the firm completion and avail- 
ability date for the condominium or 

The court, however, rejected plaintiffs’ 
argument by harmonizing the two provi- 
sions: “The clear language used by the 
parties indicates that while the date of 
delivery cannot be agreed upon with pre- 
cision it must, nevertheless, precede the 
expiration of the twenty-four months from 


the date of the agreement.” Accordingly, 
the court held that the developer had 
satisfied the exemption and denied 
plaintiffs’ rescission claim. Although it 
rejected plaintiffs’ argument, Mosher is 
instructive because the court did look 
beyond the purchase agreement's two-year 
completion provision and considered the 
four corners of the document in determin- 
ing the developer's compliance with the 
exemption. 


The Dorchester Decision 

The Dorchester decision is significant 
both because of the result reached and 
Judge Daniel Pearson’s thoughtful and 
comprehensive consideration of the con- 
tractual provisions at issue. Given the 
dearth of prior judicial interpretations of 
the two-year completion exemption, Dor- 
chester provides a welcome framework for 
analysis. 

As in the Nargis and Mosher decisions, 

Dorchester involved the developer’s com- 
pliance with the two-year completion 
exemption. The developer claimed com- 
pliance based on paragraph 17 of the 
purchase agreement: 
17. In the event that the unit is not completed by 
November 30, 1981, it shall be optional with 
Purchaser as to whether to extend the date for 
closing or to cancel this Agreement and receive 
back a refund of the deposit and all interest 
earned thereon in which event this Agreement 
shall become null and void and have no further 
effect.!! 

Plaintiffs argued that this provision 

failed to satisfy the two-year completion 
exemption because it did not impose a 
bona fide obligation on the developer to 
complete the building by the specified 
deadline. The court agreed: 
The provision of paragraph 17 of the contract is 
not, as we read it, the functional equivalent of an 
obligation to erect the condominium building 
within a period of two years so as to bring 
Dorchester within the exemption. The 
obligation which a seller must undertake in 
order to come within the exemption of the Act 
is, by the Act’s plain language, to erect the 
building within two years. However, the sole 
obligation which Dorchester undertook was to 
give the purchasers an option to cancel the 
contracts and receive back the deposits in the 
event the condominium units were not erected 
by November 30, 1981.!2 

Noting that a purchaser under a contract 
calling for a specified completion date 
would ordinarily enjoy the right to affirm 
the contract and seek damages, the court 
could “hardly conclude that a contract 
which has the effect of limiting the pur- 
chaser’s remedies conforms to the require- 
ments of the Act.”!} It therefore granted 
plaintiffs rescission under §1703(c). 


In effect, the court reasoned that the 
developer's “obligation” to complete the 
improvement hinges on the purchaser's 
ability to enforce it. Thus, determining 
compliance with the two-year completion 
exemption requires examining both sides 
of the coin: Did the developer promise to 
complete the building within two years, 
and did the contract preserve the pur- 
chaser’s remedies to enforce that obliga- 
tion? From its holding in Dorchester, the 


Third District has apparently deemed any 
limitation of remedy provision incom- 
patible with the developer's compliance 
with the two-year completion exemption. 

Significantly, the court did not condemn 
limitation of remedy provisions as in- 
validating the contract itself for lack of 
mutuality of obligation. This is consistent 
with general Florida law upholding a 
limitation of remedy provision if “reason- 
able.”'* Rather, the court held that the 
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limitation of remedy was fatal only to a 
developer's attempt to satisfy the two-year 
completion exemption—a requirement 
which sprang from the Act. 


issues Not Reached in Dorchester 

Purchase agreements frequently contain 
cancellation rights which may negate the 
two-year completion exemption by quali- 
fying the developer's completion obliga- 
tion. One such provision is the “presale” 
clause which grants the developer a can- 
cellation right conditioned on the number 
of units sold preconstruction. 

Construction lenders almost universally 
require a developer to sell a certain number 
of units before committing a loan for the 
project. The presale clause protects the 
developer vis a vis the purchaser in the 
event he cannot satisfy this lending require- 
ment and must cancel the entire project. 
Rules recently proposed by HUD in the 
Federal Register would permit a developer 
to use a presale clause for a 180-day period 
without negating the exemption.'S This 
proposal is still under consideration by 
HUD, so in the interim a presale clause 
remains suspect. 

A casualty cancellation clause, permit- 
ting the developer to cancel the project if a 
casualty occurs prior to completion, may 
also run afoul of the two-year completion 
exemption because the 1979 HUD guide- 
lines specify that certain casualties may 
permit the developer to extend the two- 
year completion deadline but not to cancel 
the contract itself. 

Finally, some condominium purchase 
agreements contain a provision permitting 
the developer to define unilaterally when 
the unit is “complete.” Such a provision 
causes the two-year completion exemp- 
tion to fail of its essential purpose by per- 
mitting the developer to define the date of 
completion in a manner calculated 
artificially to meet the two-year deadline. 


Drafting Considerations 

In light of the results reached in Dor- 
chester, counsel for developers should 
consider tightening the provisions relating 
to the developer's completion obligation if 
the developer contemplates qualifying for 
the 1702(a)(2) exemption. 

Counsel may wish to consider the 
following language: 


Developer's Completion Obligation 

(a) Notwithstanding anything contained herein 
to the contrary, developer unconditionally 
agrees to complete the condominium [or other 
described improvement] within a period of two 
years. 

(b) Said two-year period may, however, be 


extended due to acts of God, inability to obtain 
materials, or any other event constituting an 
impossibility of performance under Florida law. 
(c) With respect to the developer's completion 
obligation, nothing contained herein shall 
restrict purchaser's right to seek specific 
performance or any other remedy, if purchaser 
is entitled to such remedies by operation of law. 


Subsection (a) of this provision contains 
the basic two-year completion obligation 
required by §1702(a)(2). Subsection (b) 
represents a force majeure clause 
authorized by the 1979 HUD guidelines. 
Subsection (c) expressly states that no 
language in the contract shall limit a 
purchaser's remedy of specific perform- 
ance as required by the 1979 HUD 
guidelines nor any other remedy as 
required by Dorchester. Note that this 
language does not affirmatively create 
contractual remedies; rather it avoids 
restricting the availability of such remedies 
to the extent they exist. It is questionable 
whether a Florida court would compel a 
developer to perform specifically a 
purchase agreement for a condominium 
unit where the developer cancelled the 
entire development due to the developer's 
inability to obtain financing.'© BJ 


'15 U.S.C. §1702 et seq. (1982 Supp.). 

2A “sale” occurs when the purchaser and 
developer first execute the purchase agreement 
and not when title to the property is conveyed to 
the purchaser. Aldrich v. McCulloch Properties, 
Inc., 627 F.2d 1036, 1044 (10th Cir. 1980); Fogel 
v. Sellamerica, Ltd., 445 F.Supp. 1269, 1275 
(S.D.N.Y. 1978). See also, HUD Regulation 24 
C.F.R. §1710.10 (1983). 

}Law v. Royal Palm Beach Colony, 578 F.2d 
98 (Sth Cir. 1978); Rockerfeller v. High Sky, 
Inc., 394 F.Sup. 303 (E.D. Pa. 1975); Bettis v. 
Lakeland, Inc., 402 F.Supp. 1300 (E.D. Tenn. 
1975); Dorchester Development, Inc. v. Burk, 
439 So.2d 1032 (Fla. 3d D.C.A. 1982); Nargis v. 
Henlopen Developers, Ltd., 380 A.2d 1361 (Del. 
1976). 

+Nargis v. Henlopen Developers, Ltd., 380 
A.2d 1361 (Del. 1976). 

5The Act’s antifraud provisions make it 
unlawful, inter alia, for the developer (a) to 
devise, scheme, or artifice to defraud; (b) to 
obtain money for property by means of any 
untrue statement of material fact, or any 
omission to state a material fact; (c) to engage in 
any fraudulent practice or transaction; or (d) to 
represent that certain common improvements 
will be completed without stipulating in the 
contract that such improvements will be 
completed. See Section 1703(a)(2) for the 
complete text of these provisions. The Act's 
antifraud provisions are patterned after the anti- 
fraud provisions under the Securities and Ex- 
change Act. 

®GUIDELINES FOR EXEMPTIONS AVAILABLE 
UNDER THE INTERSTATE LAND SALES FULL 
DiscLosureE Act. 44 Fed. Reg. 24011, 24012-13 
(April 23, 1979). 
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"Id. 

9380 A.2d at 1364. See also, Rubenstein v. 
Rossmoor Construction Corporation of Mary- 
land, No. Y-76-1033 (D. Md., March 6, 1978) 
(Order denying motion to dismiss), where the 
court rejected a similar argument made by a 
developer under the Maryland Condominium 
Act. 

10552 F.Supp. at 1229. 

1439 So.2d at 1033. 

'2439 So.2d at 1034. 

13439 So.2d at 1035. 

'4Greenstein v. Greenbrook, Ltd., 413 So.2d 
842 (Fla. 3d D.C.A. 1982); Sun Bank of Miami 
v. Lester, 404 So.2d 141 (Fla. 3d D.C.A. 1981): 
Dillard Homes, Inc. v. Carroll, 152 So.2d 738 
(Fla. 3d D.C.A. 1963). Indeed, Florida common 
law ordinarily limits a purchaser's remedy to a 
refund of his deposit provided the seller did not 
breach in “bad faith.” See Sperling v. Davie, 41 
So.2d 318 (Fla. 1949); Cricket Club, Inc. v. 
Dun, 366 So.2d 522 (Fla. 3d D.C.A. 1979); 
Horton v. O’Rourke, 321 So.2d 612 (Fla. 2d 
D.C.A. 1975). 

'S48 Fed. Reg. 44408 (September 28, 1983). 

'©See Con-Deb of Berro Beach, Inc. v. 


Casano, 272 So.2d 203, 206 (Fla. 4th D.C.A. 
1973) (“specific performance of the contract for 
the sale of realty would not be decreed against a 
vendor who is unable to comply with the terms 
of the agreement”). 
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Family Law 


In a proceeding for dissolution of mar- 
riage, the marital residence is often the 
parties’ most prized possession. Within 
traditional notions, the “home” is more 
than the living quarters of the family. It is 
the symbol of many intangible yet vital 
links in the family’s identity: its stability, 
security and independence, to name a few.! 

This article will examine the circum- 
stances and authority under which a trial 
court may award exclusive possession of 
the marital home to one spouse incident to 
a proceeding for dissolution of marriage.? 
It will then discuss criteria for modifying 
court ordered awards of exclusive posses- 
sion as well as those made by virtue of 
separation agreements. Finally, the article 
will highlight provisions for the ultimate 
disposition of the home. 

Authority of the Court to Award 
Exclusive Possession 

It is well-settled that in a dissolution 
proceeding, the trial court has “inherent 
authority” to award exclusive possession 
of a jointly-owned marital home to the 
party having custody of children as an 
incident of the other party’s support obli- 
gation. McDonald v. McDonald, 368 
So.2d 1283, 1284 (Fla. 1979); Davies v. 
Davies, 345 So.2d 817 (Fla. Ist DCA 
1977). Awards of exclusive possession of 
the marital home to parents granted cus- 
tody of minor children are so frequently 
ordered that they have become a “generally 
accepted principle of the law of divorce.” 
Zeller v. Zeller, 396 So.2d 1177, 1179 (Fla. 
4th DCA 1981). Exclusive possession has 
also been held proper where the support 
obligation is owed to the wife alone. Taylor 
y. Taylor, 381 So.2d 1353 (Fla. 1980); 
Lange v. Lange, 380 So.2d 1027 (Fla. 
1980). 

In the seminal case of Duncan v. Duncan, 
379 So.2d 949 (Fla. 1979), the court estab- 
lished criteria for awarding exclusive pos- 
session of property. 

The award of exclusive possession of property 


Awards of Exclusive Possession of Marital Residence 
by Roger A. Silver and Donald I. Pollock 


When granting exclusive possession of the marital residence, the court should consider maintenance cost of 
the house, financial hardship if the home is not sold, use or benefit of the house for minor children, and the size 
of the home in relationship to the expected use. 


. .. Should either be directly connected to the 
obligation to pay support or be temporarily 


necessaryto zevent reduction in the value of the 
subject property. The critical question is whether 
the award is equitable and just given the nature 
of the case. A grant of exclusive possession must 
serve a special purpose. 


Id. at 952. 
Award of Exclusive Possession 
Discretionary 

The decision to award a spouse exclusive 
possession of a marital home, even if such 
spouse is awarded custody of minor chil- 
dren, rests within the “sound discretion” of 
the trial court. Kuvin v. Kuvin, _— So.2d 
—, 8 F.L.W. 483 (Fla. 1983). The court in 
exercising its discretion may consider the 
physical and psychological consequences 
of uprooting children from the home they 
have lived in all their lives. Pino v. Pino, 
418 So.2d 311 (Fla. 3d DCA 1982). Any 
desirable school or neighborhood ties are 
relevant factors to be considered. The 
court should also consider the financial 
abilities of the parties to find alternate 
housing commensurate with the standard 
of living enjoyed during the marriage. /d. 
The cost of upkeep on a home which is ina 
state of disrepair may make an award of 
exclusive possession impractical where it 
requires expenditures of money for repairs 
or maintenance in a sum not affordable by 
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the parties. Kuvin v. Kuvin, supra; Shrine 
v. Shrine, 429 So.2d 765 (Fla. Ist DCA 
1983). 

Since an award of exclusive possession 
has been characterized as a form of child 
support, the court should consider the 
parties’ relative financial circumstances, as 
well as the needs of the children. See 
Wiggins v. Wiggins, 415 So.2d 861 (Fla. 
5th DCA 1982). The court should also be 
cognizant of the extent of hardship caused 
by an award of exclusive possession. So 
long as exclusive possession rests with one 
spouse, the other is deprived of any bene- 
ficial enjoyment of the property or the 
right to seek partition thereof. Briner v. 
Briner, 425 So.2d 211, 212 (Fla. 4th DCA 
1983). Where a spouse with custody of 
minor children is not awarded exclusive 
possession, the noncustodial parent may 
be required to fulfill the obligation of 
support to provide shelter or housing in 
another manner. For example, the non- 
custodial spouse may be required to make 
increased child support payments or pay a 
lump sum amount to aid the custodial 
spouse in finding other housing. See Kuvin 
v. Kuvin, supra; Shrine v. Shrine, supra. 
Modification of Exclusive Possession 

In Duncan, the Fiorida Supreme Court 
held that an award of exclusive possession 
is always subject to modification whenever 
there is a change of circumstances. 

e Factors Bear on Modification of a 
Judgment Awarding Exclusive Possession 

Cases decided since Duncan have held 
that an award of exclusive possession 
terminates upon the remarriage of the 
former spouse awarded exclusive posses- 
sion. Such remarriage is a substantial 
change of circumstances justifying modifi- 
cation of an award of exclusive possession 
and conferring standing on the other 
spouse to seek partition. Lambert v. 
Lambert, 403 So.2d 484 (Fla. Ist DCA 
1981). The rationale for this rule is to avoid 
imposing an obligation to provide shelter 
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and habitation for an ex-spouse’s new 
spouse. /d. Also, since an award of exclu- 
sive possession terminates upon remar- 
riage, this could be a change in circum- 
stances justifying a re-examination of the 
child support obligation. Caldwell v. 
Caldwell, 400 So.2d 1270 (Fla. Sth DCA 
1981). Even if a former spouse’s right to 
exclusive possession ordinarily terminates 
upon remarriage, such spouse should still 
be entitled. to seek modification of the 
termination provision upon a sufficient 
showing of changed circumstances.$ 
Since an award of exclusive possession 
has been characterized as a form of child 
support, such an award should ordinarily 
terminate when the child reaches majority. 
Thomas v. Thomas, 427 So.2d 259 (Fla. 
Sth DCA 1983). However, Duncan, re- 
jected the inflexible rule that an award of 
exclusive possession must terminate when 
all children born of the marriage attain 
majority. The authors suggest that if a 
child’s dependency continues beyond his 
majority due, for example, to physical or 
mental disability, an award of exclusive 
possession should also continue beyond 
the child’s majority. See Perla v. Perla, 58 
So.2d 689, 690 (Fla. 1952); George v. 


| 


George, 360 So.2d 1107 (Fla. 34 DCA 
1978). 

Other factors may justify modifying an 
award of exclusive possession. If the needs 
of the children change significantly, this 
may provide a basis to modify an award of 
exclusive possession. The relative financial 
conditions of the parties, as well as factors 
relating to the upkeep and maintenance of 
the marital home, should also be consid- 
ered when modification is contemplated.¢ 
If the former husband were to die before 
the former wife achieved financial inde- 
pendence, then she would not be able to 
keep the marital home. Requiring the 
husband to maintain mortgage insurance 
could obviate this problem. Such insurance 
could be deemed security for child support. 
Harvey v. Harvey, 411 So.2d 324 (Fla. Sth 
DCA 1982). 

An award of exclusive possession must 
serve a special purpose and be for a 
specified period of time. If, due to unfore- 
seen circumstances, that purpose is frus- 
trated, an award of exclusive possession 
might be subject to modification. Where, 
for example, an award of exclusive posses- 
sion is for the benefit of a minor child, the 
death of that child could require the ter- 
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mination of an award of exclusive posses- 
sion.’ As a caveat, the practitioner seeking 
modification of an award of exclusive 
possession should identify the “original 
rationale” upon which the award was pred- 
icated. The practitioner should then de- 
termine whether there are any changed 
circumstances which would frustrate or 
otherwise impact upon the purpose[s] 
behind the award of exclusive possession. 
e Are Settlement Agreements Which Pro- 
vide for Exclusive Possession Modifiable? 

Up to this juncture, the discussion has 
centered upon “court-ordered” awards of 
exclusive possession. The authors suggest 
that the courts of this state have not 
consistently answered the question of 
whether an “agreement” providing for an 
award of exclusive possession is modifi- 
able. 

In Farkas v. Farkas, 426 So.2d 1213 
(Fla. 4th DCA 1983), the parties entered 
into what was termed a “property settle- 
ment agreement” which obligated the hus- 
band to pay the wife child support until the 
parties’ minor child died, attained majority, 
became self-supporting, married, or left 
home. The wife was to have the “exclusive 
right to occupy” the marital residence until 
such time as the husband’s child support 
obligation terminated. Subsequently, the 
wife remarried and continued living in the 
marital home with the minor child and her 
new husband. On grounds of the wife’s 
remarriage, the husband sought partition 
of the marital home. The Fourth District 
Court of Appeal held that the “agreed to” 
award of exclusive possession was not 
subject to modification. 

We determine that while the provision at 
issue incidentally constitutes an element of child 
support, it also confers a property right. It is 
therefore not subject to modification because 
the terms of the agreement are clear and un- 
ambiguous and the enumerated contingencies 
that extinguish the right to possession have not 
occurred. 

Id. at 1216. See also Peacock v. Peacock, 
439 So.2d 984 (Fla. 3d DCA 1983), which 
adopted the Farkas rationale. 

The thrust of the decision in Farkas is 
that a separation agreement providing for 
exclusive possession of a marital home 
involves a property right and is not an 
incident of child support. Thus, such pro- 
vision is nonmodifiable. Admittedly, true 
property settlement agreements are usually 
not subject to modification without the 
consent of the parties. Cannon v. Morris, 
407 So.2d 372, 373 (Fla. Ist DCA 1981). 
However, the Florida Supreme Court and 
the Third and Fourth District Courts of 
Appeal have held that an award of exclu- 
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sive possession is not a transfer of title to 
property. Pollack v. Pollack, 159 Fla. 224, 
31 So.2d 253 (1947); Colina v. Colina, 424 
So.2d 908, 909, n. 5 (Fla. 4th DCA 1982); 
Brown v. Brown, 123 So.2d 298 (Fla. 3d 
DCA 1960). Rather, an award of exclusive 
possession is in the nature of maintenance 
and has been characterized as an incident 
of child support and child custody. Sis- 
trunk vy. Sistrunk, 235 So.2d 53 (Fla. 4th 
DCA 1970); Brown v. Brown, supra; 
Thompson v. Thompson, 223 So.2d 95, 98 
(Fla. 2d DCA 1969). Thus, the authors 
suggest that the rationale of Farkas is 
unsound and ignores earlier precedent. 
Contrary to Farkas, both the First and 
Third District Courts of Appeal have held 
that agreements granting an award of 
exclusive possession of a marital home are 
subject to modification. In Cannon v. 
Morris, 407 So.2d 372 (Fla. Ist DCA 
1981), the parties entered into a “stipula- 
tion and property settlement agreement” 
whereby the wife would have the exclusive 
use and possession of the marital home 
until the minor children became 18 years of 
age, married, died, or became self-support- 
ing. The husband sought partition of the 
marital home due to the remarriage of the 
wife. The court held that an award of 
exclusive possession was subject to modifi- 
cation as an incident of child support. The 
court noted that with regard to modifica- 
tion of the purported property settlement 
agreement, it is the contents and not the 
title of the document that determines 
whether it is in the nature of a property 
settlement agreement. The court stated: 
The document before us included provisions 
for child custody and support as well as ones 
pertaining to the division of property. A study of 
that agreement makes it clear that granting to 
the wife of the exclusive use and possession of 
the home was an incident pertaining to child 
custody because it was to last only until the 
children, who were placed in the wife’s custody, 
married, reached majority, died or became self- 
supporting. Further, the agreement retained the 


character of the parties’ ownership of the prop- 
erty as being tenants in common. 
Id. at 373. 

In concluding that the “property settle- 
ment agreement” was modifiable, the First 
District Court, in Cannon, cited Horn v. 
Horn, 398 So.2d 935 (Fla. 3d DCA 1981). 
In Horn, the Third District Court of 
Appeal held: 

[M Jodification of a separation agreement for 
the welfare of the children and for the grant 
of exclusive possession of property for their 
use and benefit is permissible at any stage of 
the post-dissolution proceedings where circum- 
stances warrant such action. 

Td. at 937. 
In Forte v. Forte, 320 So.2d 446 (Fla. 3d 


DCA 1975), cert. denied 351 So.2d 406 
(Fla. 1977), the Third District upheld the 
modifiability of a “buy out” provision ina 
“property settlement agreement.” In that 
case, the husband, in order to fulfill his 
support obligation to provide the wife and 
the two minor children with housing, 
agreed to either construct or purchase a 
home for a sum not to exceed $65,000. The 
home was to be taken in the husband’s 
name, but the wife was to have the oppor- 


tunity of purchasing the home from the 
husband for the amount of money ex- 
pended in purchasing or constructing the 
home. In the event the wife failed to 
exercise either option, the husband was to 
pay the wife the sum of $350 per month to 
be used by the wife and the minor children 
for housing expenses. The wife apparently 
chose to have the husband construct a 
home. When the plans were submitted to 
the husband for approval, it became ap- 
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parent that the house could not be con- 
structed within the agreed price. The wife 
then sought to revert to the second option, 
the purchase of a home. 

On a motion to enforce the property 
settlement agreement, the court found that 
construction costs had increased from the 
time of the separation agreement to the 
date of the order enforcing it. The court 
thus ordered that the husband purchase a 
residence for the wife in a sum not to 
exceed the “increased” amount of $75,000, 
and that the wife was to have the option of 
purchasing a home from the husband for 
the sum of $70,000. On appeal, the husband 
questioned the trial court’s authority to 
modify the agreement which he alleged did 
not relate to an alimony or support obliga- 
tion. The Third District Court ruled that 
the provisions of the separation agreement 
relating to housing for the wife and minor 
children were modifiable. It held: 
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The law in Florida is well settled that provi- 
sions of a separation agreement relating to 
support, care and custody of children are always 
subject to review and approval by the court, the 
guiding star being the best interests and welfare 
of the children. . . . Interpretation or modifica- 
tion of a separation agreement affecting welfare 
of children is not only permissible but obligatory 
where the circumstances so indicate. . . . [TJhere 
is a continuing obligation of a father to provide 
living quarters as an element of support for the 
children. Therefore, the provision for housing 
for Mary Forte and the two minor children 
directly relates to the maintenance and support 
of the children and it was proper for the court to 
modify such provision. 


Td. at 448. 

As the above cases indicate, parents 
have a continuing obligation to provide 
living quarters as an element of support for 
their minor children. 


[T]he law imposes on civilized man the duty 
to provide food, shelter and raiment for his own. 
It was one of the conditions upon which Adam 
was bounced out of the garden, and it has been 
the law ever since. Courts of equity have inherent 
jurisdiction to protect infants. . . . They are 
wards of the Court and when the Chancellor is 
concerned with their bread and butter, he does 
not take his cue from Elijah and the ravens, he 
draws it from the earnings of the father. 


Pollack v. Pollack, 159 Fla. 224, 31 So.2d 
253 (1947). 

The authors suggest that if the purpose 
of an award of exclusive possession is to 
provide support to minor children or a 
former spouse, then it is subject to modifi- 
cation. Whether a provision in a separation 
agreement should be modified depends 
upon the underlying purpose and facts of 
each case. Wolfe v. Wolfe, 424 So.2d 32 
(Fla. 4th DCA 1982). 


Conclusion 

An award of exclusive possession should 
be limited to “unique circumstances” where 
a “need” exists to vest such possession in 
one spouse for a specified period of time. 
When determining whether to grant exclu- 
sive possession of the marital residence, the 
trial court should consider such factors as 
the cost of maintaining the home, the 
financial hardship to be sustained if the 
home is not ordered sold, the presence or 
absence of minor children to use or benefit 
from the home, and the size of the home in 
relation to the expected use to be made of 
it. Whether exclusive possession is granted, 
the trial court should ordinarily in its final 
judgment provide for the terms and condi- 
tions of the sale of the home, even if a sale is 
postponed during a period of exclusive 
occupancy. 

A trial court should not be precluded at 
any stage of the proceedings from taking 
such equitable action as is necessary to 
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protect the welfare of minor children. 
When an award of exclusive possession of 
a marital home relates to the welfare of 
minor children, it is always subject to 
review and approval of the court, notwith- 
standing any agreement of the parties — 
the guiding star being the best interest and 
welfare of the minor children. Accordingly, 
any property settlement agreement reached 
between the parties providing for exclusive 
possession of a marital home should be 
subject to modification if in the best interest 
of minor children. BJ 


'Perlberger, The Marital Residence, A Stra- 
tegic Battleground, 81 DicKINSON L. REv. 699 
(1976). 

?The scope of this article shall not include 
awards of the home as lump sum alimony. 

3Also, temporary possession of the marital 
home may be awarded pending final dissolution 
“if public decency, the safety of the parties or the 
welfare of children [so] requires.” Burnett v. 
Burnett, 158 Fla. 464, 28 So.2d 878 (1947); 
Bowles v. Bowles, 384 So.2d 299 (Fla. 4th 
D.C.A. 1980). 

4Abella Fernandez v. Abella, 393 So.2d 40 
(Fla. 3d D.C.A. 1981); Caldwell v. Caldwell, 400 
So.2d 1270 (Fla. Sth D.C.A. 1981); Briner v. 
Briner, 425 So.2d 211 (Fla. 4th D.C.A. 1983). 

5In Briner v. Briner, n.5, the wife’s remarriage 
ended in divorce after six months. The 4th 
District Court ruled that the trial court erred in 
terminating the wife’s possession of the marital 
home without considering circumstances occur- 
ring after the wife’s remarriage, including the 
fact that it might be more economical to continue 
the present arrangement than to have the hus- 
band increase child support for new housing. 

6See for example, Horn v. Horn, 398 So.2d 
935 (Fla. 3d D.C.A. 1981) (the former wife 
having custody of only one child, did not need a 
residence as large as the marital home and the 
former husband no longer had the financial 
ability to maintain the residence because of 
indebtedness). Inflation and current market 
conditions are also relevant factors when modi- 
fication is contemplated. Forte v. Forte, 320 
So.2d 446 (Fla. 3d D.C.A. 1975); cert. denied, 
351 So.2d 406 (Fla. 1977). 

7See 1 Lindey, Separation Agreements and 
Antenuptial Contracts, §13-7 (1983). 

8In Cain v. Cain, 436 So.2d 367 (Fla. 4th 
D.C.A. 1983), the parties entered into a “proper- 
ty settlement agreement” providing for the wife 
to have “permanent possession, use and control 
of the home property until [husband] shall no 
longer be required to support the minor chil- 
dren.” Husband sought modification of the 
award of exclusive use of the home on grounds 
of wife’s remarriage. The 4th District Court 
affirmed the denial of the petition for modifica- 
tion under the doctrine of clean hands since 
husband sought modification while he was in 
arrears in his support payments. The court 
noted, however, that husband had otherwise 
“presented sufficient evidence to justify modifi- 
cation under most circumstances.” In Cain, the 
4th District Court overlooked the distinction 
deemed crucial in Farkas between court ordered 
awards of exclusive possession and those where 
the parties agreed to exclusive possession. 


Youth and the Law 


Law Education and Character Training for Children 


by Judge Clifton M. Kelly 


A child has a need—indeed, he has a 
right—to be taught what members of his 
society have defined to be acceptable and 
unacceptable conduct. Furthermore, a 
child has a need to be made aware of the 
sanctions that his community can impose 
upon those who allow their personal rights 
to infringe upon society’s collective 
freedom. 

To prepare children to accept their roles 
as responsible citizens of Florida, we have 
a duty to teach them the elements of our 
criminal laws. Such laws are the common- 
sense definitions of conduct that most 
members of our society consider to be 
right, fair and pro-social. We must teach 
them to respect our criminal laws, i.e., to 
view such laws as being necessary to 
promote social order rather than as 
instruments wielded by adults to restrict 
and to punish them. 

As never before, children need character 
training. They must be taught the 
principles of individual responsibility and 
of consequences. We cannot continue to 
promulgate the myth of situation ethics 
that claims all values to be of equal 
importance and holds that there are no 
right or wrong answers to life’s perplexing 
problems. In particular, children must 
have our support when they practice self- 
restraint since, in the absence of such 
control, we know that human nature tends 
to re-assert itself, allowing crime to 
become commonplace. 

Children require a firm foundation of 
traditional beliefs if they are to accept the 
moral validity of our social values. 
Parents, teachers, religious leaders and 
public officials must urge children to 
accept the premise that certain conduct is 
good for everyone at all times and that 
other conduct is universally bad. Children 
must be convinced that their country’s 
legal system is based upon time-proven 
ideas of right and wrong behavior. Thus, 
they should be made to understand that 


most members of their society would 
condemn acts of burglary, robbery, and 
murder regardless of what the law said. 

My view of the needs of children has 
been influenced by the experiences I have 
had in dealing with thousands of juveniles 
and young adults who have appeared 
before me during the 25 years that I served 
as a trial judge in Florida’s Tenth Judicial 
Circuit. During those years on the bench in 
criminal and in juvenile court, | witnessed 
the anguish, tears, suffering, pain, fear, 
shame, and frustration that children have 
inflicted upon themselves, their parents, 
their relatives, their friends, and upon 
other innocent members of society. 

1 believe that we members of The 
Florida Bar should do whatever we can to 
provide law education and character 
training to the children of our state. The 
most significant contribution that we can 
make to the children of Florida is to see 
that they are introduced to those tradi- 
tional traits of character that have served 
the people of our nation well during the 
past 200 years. 


The Formulation of a Concept 
In February 1977, a jury in Highlands 
County, Florida, found a 16-year-old boy 


to be guilty of having robbed and stomped 
to death a 64-year-old woman. Because the 
crime committed by the youth had been 
particularly brutal and cruel, the jury, for 
that and for other reasons, recommended 
that the death penalty be imposed. 

As | considered the merits of the jury’s 
recommendation, I could not help 
wondering whether the murdered woman 
might still be alive and well if only the lad 
had been taught to respect himself, our 
laws, other people, and property and had 
been warned about the predictable 
consequences of crime. 

During his trial, it had become apparent 
to me that the youth’s homelife was such 
that the only way he might have received 
positive character training would have 
been through the public school system he 
had been required to attend. 

That realization compelled me to 
append a 13-page footnote to the boy’s 
death sentence in which | expressed my 
conviction that the most effective way 
available to reduce juvenile crime in our 
society would be to teach children the 
elements of criminal law and the value 
system upon which those laws are based. 
By so doing, I reasoned, our young citizens 
would be made aware of the standards of 
personal conduct that members of our 
society believe to be essential to their 
collective security and well-being. 

My footnote pointed out that during the 
past several years we had experienced in 
our country an alarming increase in violent 
crimes. This had occurred despite our 
having increased, in absolute terms, the 
amount of money that we had spent to 
prevent and to control crime. During the 
same period, we had witnessed an 
increased emphasis being placed upon the 
rights granted to individuals who had been 
charged with having committed criminal 
acts and a decreased interest in the rights to 
be afforded the victims of crime. 

From personal experience gained by 
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being involved in the administration of 
justice, both asa prosecutor and asa judge, 
1 reach the conclusion that the most 
effective way to bring about a needed, 
substantial, lasting reduction in the 
incidence of crime would be for our state 
legislators to support the introduction of 
courses in our public schools that would 
help students to understand, to respect, 
and to obey our laws as well as to develop 
respect for other people and for their 
property. 

Since ignorance of the law cannot be 
used as an excuse for violating the law, | 
concluded that a child would not be 
properly prepared to assume his rightful 
place in society if he lacked an understand- 
ing of our laws and of the consequences 
that he and others might face if he were to 
violate those laws. 

My footnote called upon the Florida 
Legislature to require that all public school 
students become knowledgeable about 
criminal laws and the predictable 
consequences of anti-social behavior. My 
proposal for teaching law and values in 
public schools won immediate editorial 
support from the Tampa Tribune, the 


Lakeland Ledger, the Sebring News and 
the Haines City Herald. 

At the invitation of Florida Senator 
Curtis Peterson, | appeared in January 
1978 before the Senate Public Education 
Committee to be questioned on the details 
of my proposal. Following my testimony, 
the committee reported out Senate Bill 
504, sponsored by Senators Peterson, 
Thomas and Ware. Subsequently, with the 
support of The Florida Bar, the Florida 
Legislature adopted the bill as F.S. 
§233.0615. The act became effective July 1, 
1978. 

The statute created a law education 
program to be administered by the Com- 
missioner of Education in cooperation 
with The Florida Bar. Among its other 
provisions, the law related education 
program was to include “. . . instruction in 
the rights and duties of citizens under the 
law and under State and _ Federal 
Constitutions, with particular emphasis on 
the consequences to the individual and 
society of disobedience of the law.” 

The 1978 Legislature appropriated 
$150,000 to be used by the Department of 
Education, working with Florida school 


districts, to train teachers and to develop 
classroom materials needed to carry out 
the objectives of the statute. Subsequently, 
the legislature appropriated more than a 
million dollars in the form of minigrants to 
support the instruction program. 

A year after the program began, I had an 
opportunity to examine a number of lesson 
plans that had been prepared using 
minigrant funds. Quite frankly, I was dis- 
appointed. The teaching materials dealt 
primarily with the rights of accused law 
violators and with the administrative func- 
tions of our court system. In my opinion, 
too little attention had been given to 
emphasizing the duties and obligations of 
citizenship. 

It was at that point that | undertook a 
nationwide search for instruction materials 
that might be used ina classroom setting to 
satisfy the objectives of Florida’s law re- 
lated education program. | wrote for 
and obtained every type of material that’s 
advertised description had hinted at its 
possible use in Florida’s schools. 

After having spent more than six 
months searching for appropriate teaching 
materials, | concluded that no program 
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existed that would adequately fulfill the 
objectives of changing children’s attitudes 
about crime that I had described to 
members of the Senate Public Education 
Committee. Reluctantly, | concluded that 
the only way available to satisfy the 
specific law instruction and character 
training goals | had identified would 
require that I write the program myself. 

For the next year, I spent all of my spare 
time organizing, writing, testing, and 
revising a program. Finally, with the help 
of several talented and dedicated friends, | 
completed the program and named it The 
Consequences of Crime. 

In the guide that I had prepared for 
use by teachers, I stated the objectives of 
the program to be as follows: 

e To provide students with essential 
survival skills by showing them how to 
avoid becoming the victims of crime. 

e To impress upon students the fact 
that criminal laws and penalties are 
related. 

e To teach students that they have a 
civic duty to obey all of society’s laws 
regardless of how they might feel about 
those laws. © 

e To redirect, through the teaching of 
laws and the application of positive peer 
pressure, those students who might 
otherwise be induced to commit crimes. 

e To develop within students critical 
thinking skills by requiring them to 
interpret and to evaluate questions of 
personal behavior. 

e To define and to label antisocial be- 
havior. 

e@ To evoke student sympathy for the 
innocent victims of crime who suffer both 
physically and psychologically at the 
hands of lawbreakers. 

© To induce students to hold in disfavor 
those who willfully violate society’s 
criminal laws. 

e To assist students to differentiate 
between “informing” or “snitching” and 
the responsible reporting to authorities of 
illegal acts that are intended to injure 
innocent parties. 

e To warn students against their 
accepting as “friends” those companions 
or acquaintances who urge them to violate 
society’s laws. 

e To teach values that are consistent 
with those held by law abiding members of 
society. 

e To urge students to demonstrate their 
concern for the welfare and safety of 
friends and neighbors. 

The Consequences of Crime program 
introduced students to laws that covered 


the following crimes: loitering, prowling, 
trespassing, vandalism (criminal mis- 
chief), resisting arrest, carrying concealed 


weapons, larceny-theft, shoplifting, motor: 


vehicle theft, burglary, assault and battery, 
arson, alcohol abuse, drug abuse, robbery 
and homicide. Also included in the 
program was a chapter that explained why 
societies need laws to maintain order anda 
chapter that defined the short-term and the 
long-term consequences that could be 


suffered by those who engaged in criminal _ 


behavior. 

My objective in writing The 
Consequences of Crime was not to make 
lawyers of students—although it might 
have that effect upon some. | simply 
wanted to make it known to students (1) 
that it is right to obey society’s criminal 
laws; (2) that as citizens they should obey 
criminal laws regardless of how they might 
feel about those laws; and (3) that their 
political system provides them with an 
orderly, nonviolent procedure by which 
they can press for changes in laws with 
which they might disagree. 


Program Testing and Acceptance 
Polk County’s public school superin- 


tendent, the late R. Clem Churchwell, ar- 
ranged for my program material to be field 
tested by all ninth grade students attending 
a junior high school located in the 
Lakeland area. The Reverend Dr. August 
Bernthal also agreed to participate in the 
field test by offering the program to 
seventh, eighth and ninth grade students 
enrolled at Grace Lutheran School in 
Winter Haven. 

As soon as the students’ manuals and 
teachers’ guides had been printed and 
prepared for distribution in Florida by 
Youth Educational Services, Inc., 
Clermont, Florida, two governmental 
bodies volunteered their support for The 
Consequences of Crime program. 

The Highlands County Board of Count~ 
Commissioners endorsed the program's 
“philosophy, objectives, and methods.” By 
means of a resolution addressed to 66 
boards of county commissioners in 
Florida, Highlands County commissioners 
expressed their acceptance of the thesis 
that “It is more cost effective to teach 
vulnerable young people to accept 
responsible, pro-social attitudes and 
modes of personal conduct than it is to 
attempt to rehabilitate them after they 
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have violated the law and have entered the 
juvenile justice system.” 

Similarly, the School Board of Polk 
County addressed a resolution to the 
Florida Commissioner of Education 
urging him “to review The Consequences 
of Crime student’s manual and teacher's 
guide and . . . tosupport their use at appro- 
priate grade levels in all Florida public 
school districts.” 

At this writing, students in 46 of 
Florida’s 67 school districts have been in- 
troduced to The Consequences of Crime. 
The program has been distributed 
nationwide by Children’s Press, a 
publisher of school books located in 
Chicago, and is being used by various 
public and private schools in 43 states. 

In Highlands County, Florida, juveniles 
who have been placed under the 
supervision of the Florida Department of 
Health and Rehabilitative Services (HRS) 
are now being required to attend an eight- 
week crime prevention course. HRS 
counselors use The Consequences of 
Crime program to give young offenders an 
opportunity to discuss criminal laws and 
moral values among themselves and to 
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appreciate how delinquent behavior can 
influence their chances of achieving happi- 
ness and feelings of self-worth. 

Since March 1982, 212 juveniles in 
Highlands County have completed The 
Consequences of Crime program success- 
fully. Only six percent of those who finished 
the course have subsequently been found 
to have violated the law. 

The success rate experienced by HRS 
counselors who have used The Conse- 
quences of Crime, while encouraging, can- 
not yet be declared to be statistically con- 
clusive. The sample is small, and the time 
over which the program has been used is 
short. Nevertheless, the counselors and | 
have drawn comfort from the apparent 
help that the program has provided to 
those children who have understood and 
have heeded its pro-social message. 

The Florida Bar’s Youth and the Law 
Committee is considering a comprehensive 
plan that would urge members of the Bar 
to cooperate with the Florida Department 
of Education to expand law and values 
instruction in public schools. The plan 
under consideration calls for teaching rules 
and pro-social values to children who 
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After I had launched the school 
program, I turned my efforts toward the 
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had been my experience that children 
whose parents have taught them at an early 
age to respect their elders and to obey 
society's laws seldom end as defendants in 
juvenile court. 

I recognized that since most parents 
have not themselves been taught our 
criminal laws, they would need a “how to” 
manual to help them instruct their 
children. That realization prompted me to 
write Teach Your Child the Consequences 
of Crime. 

As I considered the message that | 
wanted to convey, | felt confident that 
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most parents would appreciate the fact 
that they should not wait until their child 
had violated the law before they involved 
the child in a law education and character 
training program. 

In preparing Teach Your Child the Con- 
sequences of Crime, 1 drew upon the 
material that I had written for the school 
program. However, I expanded chapters 
that dealt with alcohol and drug abuse— 
both of which are of great interest to 
parents and to children—and I added a 
chapter aimed at demystifying the juvenile 
justice system. 

I included in the parents’ handbook 
discussion questions that could serve to 
open and to maintain lines of communica- 
tion between parent and child. Most of the 
discussion questions presented practical 
situations that would require a child to 
respond by expressing value judgments on 
matters of personal and social significance. 

The title of the handbook, as well as 
questions distributed throughout its 21 
chapters, refer to “consequences.” | was 
concerned that it might prove difficult for 
parents to convince their child that crime 
does not pay, particularly if the child knew 
juveniles who had violated the law and 
who had escaped punishment. Therefore, | 
took great pains to explain that being 
arrested, fingerprinted, photographed, 
tried in court, fined, and sent to jail or 
prison represented merely the short-term 
consequences of crime. 

1 pointed out that the long-term 
consequences of crime that children might 
not have considered included: losing one’s 
self-respect; being considered to be un- 
trustworthy; becoming a suspect whenever 
a crime is committed nearby; having one’s 
adult criminal record open to public 
inspection; jeopardizing one’s opportunity 
to qualify for a good job; losing the right to 
vote, to serve on a jury, to hold public 
office or to own, use or carry a firearm; 
feeling the need to move to another city 
and to change names in an effort to escape 
the stigma of one’s illegal past; being 
shunned by relatives and friends; and 
causing family members vo suffer mental 
anguish, pain, sorrow, and shame. 


The Kiwanis Club of Sebring became 
involved in distributing Teach Your Child 
the Consequences of Crime when members 
recognized that the message being 
promoted by the handbook supported the 
Kiwanis International organization’s 


1982-1983 major emphasis theme, “Make 
Every Child Special.” The club donated 
copies of the book to the Children, Youth 
Florida 


and Families Office of the 


- Department of Health and Rehabilitative 


Services in Sebring which, in turn, gave 
them to selected parents whose children 
had broken the law and had entered the 
juvenile justice system. 

Members of Kiwanis District Ten in 
Florida have embarked upon a project 
whose aim is to seek the approval of 
Kiwanis International to make law educa- 
tion and character training that worldwide 
organization's major emphasis theme. 

The Juvenile Arbitration Program in 
Lee County (20th Judicial Circuit), a 
diversion program that serves first-time 
juvenile offenders, is using my Teach Your 
Child the Consequences of Crime program 
as a counseling tool, as are the leaders of 
Lakeland’s Program to Aid Drug Abusers, 
Inc. (PAD). 


Support by Church Leaders 

The third major institution that I wanted 
to become involved in law education and 
character training was the church. 

Church leaders represent a significant 
source of influence over children with 
whom they come into contact. Character 
traits of self-restraint, cooperation, con- 
sideration, sobriety, honesty, truthfulness, 
compassion, humility, kindness, sacrifice, 
chastity, patience, and duty are attributes 
of citizenship that church leaders are par- 
ticularly well suited to teach. 

At the urging of several ministers and lay 
leaders, | wrote Train Up a Child 
(Proverbs 22:6) to highlight the scriptural 
basis for the criminal laws that western 
civilizations have adopted to regulate the 
conduct of their citizens. 


Conclusion 

Children are not born with a natural 
ability to get along with others. Therefore, 
they have an urgent need to be taught that 
pro-social lesson. 

1 believe that an inverse relationship 
exists between juvenile crime and the 
acceptance of traditional values by 
children. If that be true, it would be coun- 
terproductive for members of society to 
treat such crimes as vandalism, shoplifting, 
car theft, assault and battery, juvenile al- 
coholism, and drug abuse in a manner that 
is isolated from individual and collective 
values that have served mankind well for 
centuries. 

Law education and character training 
programs cannot be permitted to begin 
only after children have shown signs of 
mischievous conduct or delinquent 
behavior. Rather, a program of juvenile 
crime prevention based upon value 


education needs to be initiated before 
children convert ideas of lawlessness into 
overt, anti-social acts. 

1 have found that in dealing with 
children, moral force and persuasion are 
superior to the use of physical force and 
restraint. A child’s acceptance of the need 
for laws is more effective as an instrument 
of social control than is the threat of 
punishment. Unfortunately, children are 
largely ignorant of the ideals and values of 
the civilization that they are destined to 
inherit. For that reason, it is important 
that their education include specific 
reference to ideal relationships and to 
traditional values. 

I believe that children—rich and poor 
alike—are “disadvantaged” if they do not 
receive an education includes 
consideration of traditional values. I invite 
those members of The Florida Bar who 
share that belief to speak out and to urge 
parents, teachers, and church leaders to 
provide children in their care with an 
opportunity to learn about our criminal 
laws and about the system of values that 
those laws have been designed to uphold. 

Along with Edmund Burke, | believe 
that the only thing necessary for the 
triumph of evil in our society is for good 
people to do nothing. 


Clifton M. Kelly, circuit judge 
(ret.), is a graduate of the University 
of Florida. He served six years as chief 
prosecuting attorney of Polk County. 
Before his retirement from the bench 
in April 1983, he served for 24 years as 
a trial judge in Florida’s Tenth 
Judicial Circuit. Judge Kelly 
continues to serve, upon assignment 
of the Supreme Court, as juvenile 
court judge in Highlands County. 


He writes this column on behalf of 
the Youth and the Law Committee, 
Judge Mike Carter, chairman. 
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Trial Lawyers’ Forum 


Voir Dire — As a “Game,” As a “Procedure,” 
As a “Pastime,” and As “Intimacy” 


by Jay Burke 


The young attorney conducting the voir 
dire examination of the veniremen looks 
like he knows what he is doing. “Where did 
you graduate from high school?” asks the 
attorney. “I didn’t!” replies the prospective 
juror angrily. Looks can be deceiving. 

A “game” has just occurred. The word 
“game” as used in this article is a term 
which comes from transactional analysis 
(TA). TA is a psychological theory mainly 
developed by Eric Berne, author of Games 
People Play. \t became popular with the 
advent of books such as J’m O. K. — You're 
O.K. and Born to Win. A game takes place 
when someone is put down and there are 
persecutor and victim roles. The attorney 
is perceived as persecutor by the prospec- 
tive juror, who feels like a victim and will 
make the attorney a victim if permitted to 
serve on the jury. 

Other “gamey” questions the attorney 
will ask (before he settles the case for less 
than it is worth) are: (1) “Do you work or 
are you a housewife?” asked of a woman 
wearing a woman’’s lib button; (2) “Do you 
have any children who are successful?” 
asked of a maid; (3) “Did your job require 
you to have any training before doing it?” 
asked of a journeyman electrician; (4) “How 
many children do you have?” asked of a 
middle-aged woman who has no children 
and has been married five times; (5) “When 
is your baby due?” asked of a fat woman 
who is not pregnant; or (6) “How long have 
you been married?” asked of an unwed, 
pregnant juror. 

Asking “gamey” questions is a sign of 
inexperience, incompetence or both. 


As a Pastime 

A “pastime” takes place when the attor- 
ney tries to show that he has something 
superficially in common with the prospec- 
tive juror. The pastime “do you know” 
goes like this. The prospective juror says, 
“I work for Good Samaritan Hospital.” 
And the attorney asks, “Do you know Dr. 


Johnson?” On the surface this appears to 
be a good ploy. Perhaps a prospective 
juror will think highly of the attorney 
because he knows Dr. Johnson. There’s 
also the possibility that the defense may 
strike the prospective juror because of the 
Dr. Johnson connection (the prospective 
juror may have been good for the defense). 
Unfortunately the prospective juror’s re- 
sponse is “No, and I’ve been working there 
30 years.” Or, worse yet, “Is he the one who 
killed a patient by lighting a cigarette near 
an oxygen tent?” 

The pastime “I know where that is” goes 
like this: The juror says he is originally 
from New Jersey. The attorney asks if he is 
from northern or southern New Jersey. 
The juror says, “The Shore.” The attorney 
asks if he has ever been to Atlantic City, 
starting a new pastime called “ever been 
to.” The juror’s response is “No, but I’ve 
lived in Asbury Park.” At this point a sweet 
little old lady starts the pastime “ain’t it 
awful” by nudging the prospective juror 
next to her and saying, “They really know 
how to waste our time, don’t they?” The 
other lady responds, “Yes, and for this they 
went to college!” And then both look at the 
attorney and smile. The attorney sees their 
smile and decides not to exercise a peremp- 
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tory challenge on either of them (after all, 
they like him). Later on during the voir dire 
the attorney will speed up his questioning 
while developing relevant information be- 
cause he doesn’t want to “bore” the jury. 
Pastimes hurt credibility rather than en- 
hance it. 


As a Procedure 

A “procedure” is planned, businesslike 
questioning with a specific goal in mind. 
The best kind of procedural questions are 
those that get the jurors to talk. (“What 
experiences have you had with defective 
products, if any?”) Open-ended questions 
are therefore better than closed-ended 
questions. (“Did you ever have to take 
back a product because it was defective?”) 
In a condemnation case it is much better to 
ask, “Why should someone be fully com- 
pensated if the government takes his or her 
property?” than, “Do you agree that some- 
one should be fully compensated if the 
government takes his or her property?” 
The best way to find out what someone 
knows and how he thinks is to ask open- 
ended questions. 

Most people will answer yes to questions 
even though they don’t know what the 
attorney is asking. In one case, after each 
side gave their opening statement, a judge 
admonished jurors with the following: “A 
matter of law has come up which the 
attorneys and I must discuss. You will go 
into the jury room while we have our 
discussion. Do you understand that the 
trial will continue after our discussion? Do 
you understand that you have not heard 
any evidence yet — that what the lawyers 
say is not evidence and that evidence will 
come from the witness stand? Do you 
understand that you are not to talk to each 
other about the case?” The judge received 
affirmative responses to all these questions 
and sent the jurors to the jury room; about 
15 minutes later there was a knock on the 
door — the jury had reached a verdict! 


: 
e 


Questions that begin with “how many of 
you” (“How many of you have ever had a 
problem with something you bought be- 
cause it was badly made?”) are more likely 
to get a response than those beginning with 
“is there anyone.” (“Is there anyone that 
has ever had a problem with something 
bought because it was badly made?”) 

Crisp questions in plain English (“Will 
you follow the law the judge gives you 
whether you agree with it or not?”) are 
better than wordy questions: (“The judge 
will instruct you on the law. Will you obey 
his instructions at the close of the case no 
matter what you personally believe the law 
to be, or no matter what you think the law 
should be, or no matter what you have 
heard or have been previously instructed 
the law is?”) 

Questions that start with “will you” 
(“Will you give an award for pain and 
suffering if justified by the evidence and the 
law?”) are better than questions that start 
with “could you.” (“Could you give an 
award for pain and suffering if justified by 
the evidence and the law?”) Adolph Hitler’s 
business was pain and suffering and he 
could say “yes” to a “could you” question 
even though he wouldn’t award anything 
for pain and suffering. 

Some questions are better asked of all 
prospective jurors in the order that they sit 
in the jury box, so that anxiety reduction 
responses (self-stroking such as rubbing 
the forefinger between the upper lip and 
nose) have the time to be built up. They’ve 
heard the question and know they will be 
called on to answer it. Anxiety reduction 
responses are indications that someone is 
saying something that is socially acceptable 
but not the speaker’s true position. Many 
people go through anxiety reduction re- 
sponses before or after they answer a 
question, so it is important to have some- 
one observe all the veniremen. Start the 
pain and suffering question (“Will you 
award money for pain and suffering if we 
prove our case?”) with juror number one 
and when everyone has answered, say “We 
started with number one before, so now we 
will start with number 12 and go down this 
way.” And then ask the substantial 
damages question: (“Will you award a 
substantial amount of money if justified by 
the law and evidence?”) 


Procedural goals 

There are eight procedural goals: (1) To 
elicit information in order to determine 
bad prospective jurors and do what you 
can to challenge them for cause; (2) to 
educate jurors about your case; (3) to 
rehabilitate the prospective jurors, so that 


your adversary can’t cut them for cause; (4) 

to create a positive image of you in the 
jurors’ minds; (5) to confuse the adversary 
by making it look like some of their 
potentially good jurors are really good for 
your side; (6) to elicit responses that can be 
used in closing argument; (7) to get a 
strong commitment from a prospective 
juror on an issue that could adversely 
influence his judgment; and (8) to counter- 
act the other side’s case. 

In a medical malpractice case a patient 
(Mrs. Too-Trusting) is told by her examin- 
ing physician not to be concerned about a 
lump in her breast and not to seek a second 
opinion because the lump is nothing 
serious. She later dies of breast cancer. 

Here are examples of questions demon- 

strating the eight procedural goals. 
e Procedural Goal #1: To elicit informa- 
tion in order to determine bad prospective 
jurors and do what you can to challenge 
them for cause. 

Question: “How many of you are related 
toa physician by blood or marriage?” Mrs. 
Docky, a prospective juror, says her hus- 
band is a physician. In federal court many 
judges would further inquire, “Would the 
fact that your husband is a physician cause 
you to be biased toward either side?” Mrs. 


Docky would say, “No.” The judge would 
ask, “Are you saying you could be fair and 
impartial in this matter?” And Mrs. Docky 
would say, “Yes.” The judge has done his 
duty, and now the plaintiff must use a 
peremptory challenge on the biased Mrs. 
Docky. 

A good trial attorney would ask Mrs. 
Docky, “Has your husband, Dr. Docky, 
ever testified as an expert for the plaintiff 
in a medical malpractice case?” 

“Oh no!” she replies. 

“Why hasn’t he?” asks the attorney. 
“Surely he doesn’t believe that physicians 
never make mistakes!” 

She says, “Oh, he knows that doctors 
make mistakes; he talks to me every day 
about them.” 

“Then why hasn’t he testified for the 
plaintiff in a medical malpractice case?” 
asks the attorney. 

“He believes doctors should stick to- 
gether and protect each other,” she answers. 

“What do you think about that?” asks 
the attorney. 

“I wouldn't disagree with my husband; 
he might kill me!” she says with a laugh. 

“Would you have any problem with 
your relationship with your husband (or 
president/employee of the company, etc.), 
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if you went home and told him that you sat 
on a jury that awarded a large verdict 
against a doctor (or company)?” 

Another way to phrase this is “Could 
you go home (back to your job at the 
insurance company, etc.) and be proud ofa 
very large verdict for the plaintiff?” The 
person answering this question will prob- 
ably hesitate and think about what would 
happen. 

The attorney quickly asks, “Does that 
hesitation mean that there may be prob- 


lems in your relationship if you find for the 
plaintiff, and if so is it possible that because 
of the value you place on your relationship 
that you might favor the defense ever so 
slightly?” 

“It’s possible,” she says. 

“And so what you are saying is that you 
can’t be totally fair and impartial in this 
matter — is that so?” asks the attorney. 

“Yes, that’s so,” and then she is excused 
for cause and the plaintiff has saved a 
peremptory challenge. 


‘Half of knowledge 
nowing where to find it. 
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e Procedural Goal #2: To educate the 
jurors about your case. 

Question: “How many of you have ever 
seen someone slowly waste away as he or 
she succumbs to cancer? It is not a pretty 
sight. As a matter of fact it is a terrible 
thing to see, and you wouldn’t be human if 
you didn’t feel sympathy for that person. 
This is a court of law; we’re not here for 
sympathy; we’re here for justice. You could 
set aside whatever sympathy you might feel 
as a result of that experience and judge this 
case on the law and evidence presented, 
couldn’t you?” This last sentence is an 
example of: 

e Procedural Goal #3: To rehabilitate the 
prospective good jurors so your adversary 
can't get them for cause. 

Rehabilitating people individually is 
much stronger than rehabilitating them in 
a group. 

Question: “How many of you ladies 
regularly examine your breasts for lumps?” 

Question: “How many of you have made 
or would make an appointment as soon as 
possible to see a doctor if you found a 
lump?” 

Question: “Mrs. Articulate, why would 
you make an appointment as soon as 
possible?” 

Question: “How many of you would 
choose to make an appointment with a 
doctor whose judgment you trusted and 
respected? Why?” 

e Procedural Goal #4: To create a positive 
image of you in the jurors’ minds. 

In those jurisdictions where you must do 
your challenges out loud for the veniremen 
to hear, be sure to ask a question of the 
jurors (that you plan to challenge) which 
provides a reason for their challenge in 
everyone’s mind. 

Question: “Mr. Smith, your life was 
saved by a doctor. Would that fact cause 
you to lean ever so slightly in favor of the 
doctor in this lawsuit?” Mr. Smith says 
“No” and then the attorney announces to 
the court that for the purposes of this trial 
he is excusing Mr. Smith as a juror and 
then thanks him for his participation. By 
asking such a question the attorney appears 
not to be arbitrary in his decisions. 

It is also important to show your concern 
for the prospective jurors by moving to 
excuse someone (even a good plaintiff's 
juror) for cause if he is sick or has an undue 
hardship and is unable to participate as a 
juror. The defense will be sure to do this if 
you don’t, so why wait? 

If a prospective juror has vacation plans, 
explore how important those plans are to 
him. If the plans are important, let the 


prospective juror go for cause. It’s risky to 
have a juror who may be mad at you for 
interfering with vacation plans. 

e Procedural Goal #5: To confuse your 
adversary by making it look like some of 
their potentially good jurors are really 
good for your side. 

Select a potential defense juror who has 
good verbal skills and ask, “What does the 
phrase ‘it’s better to be safe than sorry’ 
mean to you?” The other prospective jurors 
will pay close attention to the answer 
because they are afraid they might be asked 
the same question and they want to be 
prepared if the same question is asked of 
them. (This question and prospective juror 
responses will also educate them about 
your case.) This kind of question is par- 
ticularly good in jurisdictions where back- 
striking (either side may challenge a juror 
up until the time the jury is sworn) is 
allowed. When the defense hears the 
answer, many times they will strike this 
prospective juror thus saving the plaintiff a 
peremptory challenge. 

e Procedural Goal #6: To elicit responses 
that can be used in closing argument. 

Question: “How important is a human 

life to you?” Be sure to write down how 
each prospective juror responds to this 
question, so in closing you can say, “You 
have all said that a human life is extremely 
important, very important and most im- 
portant.” 
e Procedural Goal #7: To get a strong 
commitment from the prospective juror on 
an issue that could adversely influence his 
or her judgment. 

Mr. Grief-stricken’s wife died from 
cancer 10 years ago. The panel consists of a 
number of very poor prospective plaintiff's 
jurors, and there are not enough peremp- 
tory challenges to cover them all. Mr. 
Grief-stricken could be a good juror. 

Question: “Mr. Grief-stricken, I realize 
that your wife died from cancer and you 
must have suffered immensely when that 
happened and are probably still suffering 
to some degree since you loved your wife. 
Is that so?” Mr. Grief-stricken says, “Yes” 
as his eyes start to tear up. 

Question: “Was there any medical negli- 
gence that contributed to your wife’s 
death?” asks the attorney. “No,” replies 
Mr. Grief-stricken. 

Question: “I know that no amount of 
money could replace your wife. This is a 
court of law and if youserve as a juror and 
find the defense negligent, then you must, 
according to the law, fully compensate Mr. 
Too-Trusting for his loss with money; 
there is no way to replace his wife. Now 


you have not been compensated for your 
loss. Is that so?” “Yes,” replies Mr. Grief- 
stricken. 

Question: “Some people might feel that 
if they weren’t compensated for their loss 
then they wouldn’t compensate someone 
else for his loss or would not compensate 
fully. What do you think about that?” 

“I think that’s terrible!” says Mr. Grief- 
stricken. 

Question: “If you find that the defen- 
dants were negligent, would you fully 
compensate Mr. Too-Trusting or would 
you be reluctant in any way to do that?” 

“I'd fully compensate him,” replies Mr. 
Grief-stricken. 

e Procedural Goal #8: To counteract the 
defense. 

The defense will say that the doctor 
didn’t tell Mrs. Too-Trusting not to seek 
another opinion. They will say, on the 
contrary, that he told her to get another 
opinion and didn’t write this on her record 
because he was too busy, although he did 
write that he saw her and the lump was 
benign. 

Question: “How many people have a job 
or had a job where records are important? 
Tell me about your job. Why were records 
important? What could happen if records 
weren’t accurately kept? Was it your job to 
keep the records? Were you ever too busy 
to keep accurate records?” 

Ask a potentially good defense juror 
who is verbal, “What does the phrase ‘If a 
job is worth doing, it’s worth doing right’ 
mean to you?” This is asked of a potentially 
good defense juror in case the juror is not 
as verbal as anticipated and has difficulty 
with the question. Some people get angry 
when they have difficulty answering a 
question and feel that the attorney has put 
them on the spot. The attorney avoids this 
risk by asking a prospective defense juror 
this question because this person will be 
challenged by the plaintiff’s attorney if the 
defense does not strike him. 

Question: “How many of you have ever 
known someone who puts himself or her- 
self on a pedestal and thinks that he or she 
knows it all? Tell me about that person.” 

Question: “Some people tend to put 
doctors on pedestals and trust them as if 
they were gods and could make no mistakes. 
Is there anyone here who treats doctors that 
way? How do you feel about doctors?” 


As Intimacy 

Intimacy is a sharing of feelings out of 
the position that both parties are okay. A 
strong rapport develops as a result of this 
experience. For example, the attorney says, 
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I Hear Voices 
by Milton Kelner 


On March 14, 1984, the voices of the 
chief justice of the Supreme Court of 
Florida and the president of The Florida 
Bar were heard as they presented The 
Florida Bar’s Pro Bono Service Award to 
an attorney for acting as guardian ad litem 
and attorney ad litem, pro bono, for 
children. 

In the courtroom, the voices are heard of 
the trial judge, the attorneys and the lit- 
igants. However, the loudest voices of all 
are the unspoken, unheard voices of chil- 
dren who ask, “Who will speak for me?” 
The children of today and tomorrow in 
every city in Florida ask, “Who will speak 
for me?” 

Must children depend upon a voluntary 
pro bono attorney to represent them? Is 
this the best that our legal system can pro- 
vide for children? 

The worst criminals of our society are 
provided with legal representation, but 
children who are hapless victims of our 
society do not receive similar representa- 
tion. Are children less deserving? 

Our rules vpermit the appointment of a 
guardian or attorney ad litem but judges 
are reluctant to impose no-pay work on 
attorneys. Some pro bono work is excel- 
lent and generously given while other free 
work is worthless. 

Children need a voice of their own to 
speak for them in many types of cases and 
the following are only a few examples: 

1. An injured minor where the parent, 
without an attorney, approves a settlement. 

2. An injured minor where the parent 
has an attorney and the parent and the 
attorney determine whether to settle, the 
amount of the settlement and the amount 
of the gross settlement to be allotted to the 
child. 

3. Wrongful death of a parent where the 
surviving parent and the parent's attorney 
allocate the distribution of the gross set- 
tlement funds. 

4. Custody and visitation rights of bit- 
ter, divorced parents who seek their own 
self interest, often contrary to the best 
interest of the children. 

5. A parent seeking to use the injured 
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minor’s guardianship trust funds for the 
debatable benefit of the child. 

6. An unborn child where the parents, 
in the name of religion, refuse to consent to 
a caesarean section for the delivery of the 
child, and without such surgery, the unborn 
child will die. 

7. Refusal by parents, in the name of 
religion, to consent on behalf of the child 
to medically necessary blood transfusions, 
medications or surgery. 

8. Mother, with new boyfriend, con- 
sents to less than adequate child support in 
order to facilitate a quick divorce. 

Our legal procedures have their ances- 
toral origins in Blackstone’s England and 
since then we have professed that our 
courts are the guardians of the rights of 
children and that children’s rights are 
paramount. Unless we can create a more 
efficient procedure for the protection of 
minors’ rights, this pontification of the 
court’s protection of minors’ rights, in 


many instances, will be empty lip service. — 


We should not continue the lax and 
slack procedures we now use for the pro- 
tection of minors’ rights with the minor 
occasionally falling into a crack in our 
judicial system. On behalf of the children 
of the future, we should re-examine and 
change our legal system to provide better 
representation and protection of their 
rights. Unless we do, we will walk back- 
wards into the future with our fingers in 
our ears without hearing the voices of the 
children of today and tomorrow as they 
ask, “Who will speak for me?” 


1 See FLA. R. Civ. P. 1.210(b); FLA. R. Pros. 
AND GuaRD. 5.120; Fia. Stat. §§731.303{5], 
744.424; FLA. R. Juv. P. 8.300. 


Milton Kelner, Miami, was one of 
the lawyers honored for pro bono ser- 
vice in a Supreme Court ceremony 
March 14. He was saluted for repeat- 
edly representing needy children in 
legal matters without charge for at 
least a decade. Over this 10-year 
period, he was appointed by courts in 
hundreds of cases as guardian ad litem 
for children. 


“I’m afraid as I stand before you today that 
this is my client’s only time to be in court 
and this is an important case and I’m afraid 
that I might make an error and he may not 
receive the full amount of justice due him. 
It is a big responsibility and I will do my 
best to fulfill it. How many of you are 
feeling afraid?” Prospective jurors number 
one, three, and five raise their hands. The 
attorney asks each prospective juror who 
raised a hand why he is afraid. The attorney 
listens carefully to what is said and clarifies 
what each person says. Then he asks the 
other prospective jurors if any of them may 
be feeling afraid since they have had some 
time to look inward and examine their 
feelings. Pretty soon all of the jurors are 
talking about their fears of not fulfilling 
their duties as jurors and citizens. 


Conclusion 

Voir dire as a “procedure” and as 
“intimacy” is an art to be developed. There 
is no place in the courtroom for voir dire as 
a “game” or “pastime.” It is easier to 
increase jury selection skills if the trial 
attorney clearly understands what to do 
and how to do it. BJ 


Jay Burke is a litigation consultant 
from Atlantic Beach, who assists at- 
torneys in preparing voir dire ques- 
tions, evaluating jurors, suggesting 
opening statements and closing argu- 
ments, and preparing witnesses for 
trial. He has conducted jury selection 
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Bar, written several books and articles, 
and has taught courses for the Univer- 
sity of Miami, Florida International 
University, and Barry College. 

Burke writes this article on behalf 
of the Trial Lawyers’ Section, David 
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Nagin, editor. The opinions expressed 
do not necessarily reflect any position 
of either the board or membership of 
the section. 
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The Power of a Trustee in Bankruptcy to Avoid 


Foreclosure Sales 
by Donald J. Schutz 


foreclosure sales. 


Courts have recently exhibited a willing- 
ness to allow trustees in bankruptcy to 
avoid foreclosure sales of a debtor's 
property which occur within one year of 
the filing of a petition in bankruptcy. This 
power of avoidance can have drastic con- 
sequences for unsuspecting purchasers of 
foreclosed property, title examiners and 
insurers, and attorneys representing 
creditors or debtors. 


The Statutory Basis 

Powers of a trustee in bankruptcy to 
avoid transfers of a debtor’s property 
under the Bankruptcy Code, 11 U.S.C. 
§§ 101-15, 326 (the “Code”), are set forth in 
Chapter 5 of the Code, 11 U.S.C. §§544- 
551, and apply to trustees appointed under 
any of the chapters in bankruptcy. 

A trustee may avoid a transfer of an 
interest of the debtor in property made 
within one year preceding the filing of a 
petition in bankruptcy under certain condi- 
tions pursuant to the provisions of I] 
U.S.C. §548(a): 


(a) The trustee may avoid any transfer of an 
interest of the debtor in property, or any obliga- 
tion incurred by the debtor, that was made or 
incurred on or within one year before the date of 
the filing of the petition, if the debtor— 

(1) made such transfer or incurred such obli- 
gation with actual intent to hinder, delay, or 
defraud any entity to which the debtor was or 
became, on or after the date that such transfer 
occurred or such obligation was incurred, 
indebted; or 

(2)(A) received less than a reasonably equiva- 
lent value in exchange for such transfer or 
obligation; and 

(B)(i) was insolvent on the date that such 
transfer was made or such obligation was in- 
curred, or became insolvent as a result of such 
transfer or obligation; 

(ii) was engaged in business, or was about to 
engage in business or a transaction, for which 
any property remaining with the debtor was an 
unreasonably small capital: or 

(iii) intended to incur, or believed that the 
debtor would incur, debts that would be beyond 
the debtor's ability to pay as such debts matured. 


This article explores the statutory basis and case law interpretations of a bankruptcy trustee’s power to avoid 


Other powers of the trustee to avoid 
transfers are provided by the Code at 11 
U.S.C. §§544, 545, 547 and 548(b). Section 
547, for example, concerns transfers to 
relatives or partners of the debtor. It is 
possible that these provisions, as well as 
the provisions of §548(a) discussed in this 
article, may also apply to foreclosure sales. 


The Transfer 

The basis of the trustee’s power under 
§548 is the existence of a transfer. Pursuant 
to the Code, a transfer is defined to mean: 


[e]very mode. direct or indirect, absolute or 
conditional, voluntary or involuntary, of dis- 
posing of or parting with property or with an 
interest in property, including retention of title 
as a security interest. 11 U.S.C. §101(41). 


Foreclosure Sales as “Transfers” 

The case of Durrett v. Washington 
National insurance Co., 621 F.2d 201 (Sth 
Cir. 1980), the landmark case on whether 
foreclosure sales constitute transfers, held 
that a Texas mortgage foreclosure sale was 
a “transfer” for the purposes of the 
trustee’s avoidance powers under §67(d) of 
the former Bankruptcy Act, I] U.S.C. 
§107(d) (1976), predecessor to the present 
provision under the Code, I! U.S.C. §548. 

Durrett involved a foreclosure sale of 


real estate valued at $200,000 and sold at 
auction for $115,400, approximately 57.7 
percent of the value of the property. The 
deed of trust encumbering the property 
had been executed prior to the one-year 
period provided by §67(d), but the foreclo- 
sure sale had taken place within the one- 
year period. The court analyzed whether 
the Texas foreclosure sale constituted a 
“transfer” and whether the price received 
was a “fair equivalent” for the property. 
The court reasoned that although the 
actual transfer of title by the debtor was 
made via the execution of the deed of trust, 
because the debtor retained possession of 
the property subject to the power of the 
trustee to sell the property at a foreclosure 
sale the transfer was not “final” until the 
actual day of the foreclosure sale. The 
court held therefore that the date of the 
transfer for the purposes of §67(d) was the 
date of the foreclosure sale, and further 
held that the amount received for the 
property was not a “fair equivalent.” The 
sale was avoided, and the estate in bank- 
ruptcy was vested with title to the property. 

Although the Durrett court applied a 
definition of “transfer,” which has since 
been amended, the holding has to date 
been followed by several courts, albeit with 
some dissent. 

In Abramson vy. Lakewood Bank and 
Trust Co., 647 F.2d 547 (Sth Cir. 1981), the 
Fifth Circuit again reviewed a Texas fore- 
closure sale. Citing Durrett, the court 
determined that a foreclosure sale was a 
transfer under the Bankruptcy Act. 
Although the current definition of 
“transfer” was contained in a footnote to 
the opinion, the holding was, as in the case 
of Durrett, based on the prior version. 

Judge Clark dissented, stating that the 
holding of Durrett was improper. In his 
view, although a foreclosure sale by a 
mortgagee or trustee is done in the debtor's 
name pursuant to a power of sale 
contained in the mortgage or deed of trust, 
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the sale was not a transfer by the debtor, as 
required by statute. Section 67(d) of the 
former Bankruptcy Act provided “Every 
transfer made . . . by a debtor.” 11 U.S.C. 
§107(d)(2)(1976). In comparison, the 
present version states, “[t]he trustee may 
avoid any transfer of an interest of the 
debtor. . . .” 11 U.S.C. §548(a), and does 
not explicitly limit the transfer to one made 
by the debtor. 

The Florida decisions of /n re Smith, 21 
B.R. 345 (Bktcy. M.D. Fla. 1982), and Jn 
re Perdido Beach Country Club Estates, 
Inc., 23 B.R. 36 (Bktcy. S.D. Fla. 1982) are 
in accord with Durrett. In Smith, although 
no mention was made of the “transfer” 
issue, a foreclosure sale was avoided 
pursuant to the provisions of §548(a) 
where only the foreclosure sale and not the 
execution of the mortgage occurred within 
the statutory one-year period. In Perdido, 
the court ruled under similar circum- 
stances, that a transfer had been made at 
the time of the foreclosure sale. 

Not all courts have chosen to adopt the 
Durrett holding that “transfer” includes 
foreclosure sales. For example, the United 
States District Court for the District of 
Alaska in Jn re Alsop, 22 B.R. 1017 (D. 
Alas. 1982), specifically rejected the 
rationale of Durrett and Abramson. In 
doing so, the court relied on the provisions 
of 11 U.S.C. §548(d)(1), which state that: 
For the purposes of this section, a transfer is 
made when such transfer becomes so far per- 
fected that a bona fide purchaser from the 
debtor against whom such transfer could have 
been perfected cannot acquire an interest in the 
property transferred that is superior to the 
interest in such property of the transferee. . . . 

Since under Alaska law a deed of trust 
becomes perfected against subsequent 
bona fide purchases when it is recorded, 
the Alsop court ruled that the transfer for 
the purposes of the Code took place on the 
date that the deed of trust was recorded, 
and not on the date of the foreclosure sale. 

The divergent paths of the Fifth Circuit 
and the Alaska district court will no doubt 
reach a confrontation and be ultimately 
resolved at some point in the future. 
Although the A/sop theory is attractive 
and will probably gather some judicial 
followers, it is this author's view that, 
based upon a review of the definition of 
“transfer” and the purpose behind 
allowing trustees in bankruptcy to avoid 
transfers, the holding of Durrett is correct. 

A major weakness in the A/sop rationale 
regarding the meaning of “transfer” is 
illustrated in the following quotation from 
a Utah bankruptcy decision: 

Both defendants rely on A/sop’s interpretation 


"unsettled as well. 


of Section 548(d)(1). That interpretation is un- 
persuasive because it improperly fuses two 
separate transfers: the transfer to the lender of a 
lien by means of a deed of trust and the 
subsequent transfer of the debtor's ewity to a 
purchaser by means of a foreclosure sale. 
Section 548(d)(1) does not require the joinder of 
these two transfers when only one is challenged 
under Section 548(a). [Footnote omitted.] That 
the title of the purchaser at a foreclosure sale 
may relate back to the date of the recording of 
the deed of trust is of no concern. The transfer of 
title in this case is not questioned; here, the 
trustee seeks to avoid a transfer of equity in the 
property. 


In Re_ Richardson, 
(Bktcy., Utah 1982). 

The definition of transfer under 11 
U.S.C. §101(41) includes the involuntary 
parting with an interest in property of the 
debtor. To say that a foreclosure sale does 
not cause such a parting with or that the 
interest of the debtor conveyed thereby is 
not an interest covered by the statute 
would appear to be incorrect. 

The sale of a debtor's interest in property 
for less than its value deprives the estate, 
and therefore the creditors, of the value of 
that difference. The legislative purpose 
behind allowing the trustee to avoid such 
transfers is to permit the reassembly of the 
estate for the benefit of the creditors. To 
facilitate this purpose, foreclosure sales 
which part the debtor from an interest in 
property for less than the reasonably 
equivalent value of the property should be 
subject to the trustee’s powers of 
avoidance. Otherwise, the inequity of 
allowing the purchaser at a foreclosure sale 
to benefit at the expense of claimants of the 
estate would result. This inequity indicates 
that the Durrett court correctly distilled 
the legislative intent of the Code in holding 
that foreclosure sales do_ constitute 
transfers. It is this author's view that in the 
long run, the principle that foreclosure 
sales are “transfers” will be embraced by 
bankruptcy courts generally. 


23 B.R. 434, 445 


Reasonably Equivalent Value 

If the foreclosure sale is a transfer, a 
remaining key issue in determining the 
propriety of avoidance is whether the price 
at the foreclosure sale represents sufficient 
value for the property. Under the prior 
Bankruptcy Act, the test was whether there 
was “fair consideration” or a “fair equiva- 
lent,” 11 U.S.C. §107(d)(1), (e)(1) (1976); 
while under the Code the test is whether 
there was given a “reasonably equivalent 
value,” 11 U.S.C. §548(a)(2). 

The law as to what constitutes a 
“reasonably equivalent value” 


remains 
The Durrett decision, 
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interpreting the prior Bankruptcy Act, 
implies that transfers for less than 70 
percent of market value are suspect, and 
holds that a sale for 57.7 percent of the fair 
market value of the property is not a “fair 
equivalent” for the transfer of the 
property. This decision has given rise to 
what has become knownas the“ Durrett 70 
percent rule,” a firm guideline utilized by 
several courts to establish the point at 
which a mortgage foreclosure sale is 
deemed to be for less than reasonably 
equivalent value. E.g., In re Berge, 33 B.R. 
642 (Bktcy. W.E. Wis. 1983); In re 
Coleman, 21 B.R. 832 (Bktcy. D.C. Tex. 
1982). 

Other decisions have utilized different 
standards for evaluating the adequacy of 
the sale price. The opinion in Richardson 
contains an extensive discussion of 
valuation, stating, among other things, 
that reasonable equivalence will depend on 
the facts of each case. The court asserted 
that, in some cases, no less than 100 
percent of fair market value might be a 
reasonable price. The Richardson court 
also suggested that for the purposes of 
determining a reasonably equivalent value, 
liquidation value and not market value 
should be used since the latter assumes a 
hypothetical purchaser who may not exist. 
In Perdido, a Florida decision, the court 
recognized Durrett as binding precedent 
due to the adoption of Fifth Circuit 
precedent by the Eleventh Circuit. 
However, the court, presumably referring 
to the 70 percent rule, stated that Durrezt 
should be applied with caution, if at all, in 
Florida, since Durrett involved_a private 
foreclosure sale while Florida judicial fore- 
closures are public sales. Other courts as 
well have discussed the significance of a 
“noncollusive, regularly conducted public 
sale” as evidence of the adequacy of value 
given. See, e.g., In Re Richardson, 23 B.R. 
434 (Bktcy., Utah 1982): /n re Madrid, 10 
B.R. 795 (Bktcy. Nev. 1981). 

The Perdido opinion utilized the 
concept of whether a debtor filed a 
challenge to the sufficiency of the 
consideration of the foreclosure sale 
pursuant to F.S. §45.031, within the 
required time period. This section provides 
that a foreclosure bid may be challenged as 
inadequate, and that without such a 
challenge, the bid “shall be conclusively 
presumed to be sufficient consideration for 
the sale.” Such a challenge must be filed 
within 10 days after the filing of the 
certificate of sale by the clerk. The Perdido 
court held that since no challenge had been 
filed, the debtor, and therefore the debtor- 


in-possession, was “bound by the statutory 
presumption and . . . collaterally estopped 
to challenge the sufficiency of the con- 
sideration received at that sale.” Perdido, 
at 41. But cf. In re Smith, 21 B.R. 345 
(Bktcy. M.D. Fla. 1982) (preserving the 
homestead exemption even if it is not 
raised prior to the foreclosure sale.) The 
Perdido holding has significant implica- 
tions for both creditors and debtors, and, if 
followed, may serve as a substantial basis 
for defense against trustees attempting to 
avoid Florida mortgage foreclosure sales 
under §548(a). 

The law is unsettled in this area, and the 
determination of value is examined on a 
case-by-case basis. 


Bona Fide Purchaser in 
Avoided Transfers 

Section 548(c) of 11 U.S.C. provides 
that transferees in avoided transfers who 
take for value and in good faith may retain 
a lien on the property in the amount of the 
value given. This provision constitutes an 
addition to the provisions of the prior 
Bankruptcy Act, I] U.S.C. §107(d)(6) 


(1976), which instead excepted bona fide 
purchasers who took for fair equivalent 


value from the trustee’s power to avoid 
transfers. 

In removing this exception and giving 
the bona fide purchaser a lien on the 
property, the Code makes the purchaser a 
secured party in the bankruptcy 
proceedings for the amount of the sale 
price. This provision, however, only 
protects good faith transferees. Those who 
give value without good faith do not obtain 
this lien and simply become unsecured 
creditors for the amount of their payments. 

Methods of recovery against transferees 


and mediate or intermediate transferees of 


the initial transferee are described in 11 
U.S.C §550. 

As to transferees, the trustee may 
recover the property, or with a court order, 
the value of such property. The court also 
has the power under this section to require 
transferees of property to pay additional 
amounts representing the debtor's equity 
in the foreclosed property. 

This section however limits the trustee's 
recourse to initial transferees and only 
certain immediate or mediate transterees. 
It proscribes recovery from subsequent 
transferees that take for value, in good 
faith, and without knowledge of the voida- 
bility of the transfer, and their good faith 
transferees. If the initial transferee has sold 
the property to a good faith purchaser who 
is exempt from recovery under the statute, 


the purchaser will be entitled to keep the 
property, and the trustee will retain the 
right to recover the lost value from the 
initial transferee. 


Summary 

Purchasers at a foreclosure sale must be 
prepared to contend with attempted avoid- 
ance of the sale by the trustee should the 
previous owner file bankruptcy within one 
year after the date of the mortgage fore- 
closure. In order to protect its interest, a 
purchaser should consider whether to 
obtain a certified appraisal of the liquida- 
tion value of the property at the time of the 
sale to provide an evidentiary basis for 
establishing that a reasonably equivalent 
value was paid. The purchaser should also 
consider whether tc make a higher bid than 
is necessary to purchase the property in 
order to provide a stronger basis for 
defeating a §548(a) claim. 

The law in this area is inan evolutionary 
process. and emerging trends will more 
clearly define the parameters of avoidance 
of foreclosure sales and safeguards, if any, 
which a purchaser may take to protect its 
interest. BJ 
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Tax Law Notes 


Intra-Family Sales of Real Estate for 


Tax Planning Purposes 


by Charles E. Muller II 


clients. 


Since 1981 with the advent of the un- 
limited marital deduction, greater 
emphasis has been placed on sophisticated 
estate planning techniques involving the 
transfer of family wealth beyond the 
marital unit of husband and wife to chil- 
dren and other beneficiaries without the in- 
clusion of such wealth in the federal estate 
and gift tax bases of husband and wife. 

Techniques commonly used prior to 
1981 have remained useful for this pur- 
pose, including tax-free “preferred stock 
recapitalizations” of closely-held cor- 
porate stock, the creation of corporate 
holding companies capitalized with pre- 
ferred and common stock designed to own 
other stock and assets, and the partner- 
ship capital freeze similar in concept to the 
preferred stock recapitalization but ef- 
fected through use of a family partnership. 
While these techniques vary in utility with 
respect to estate planning for families with 
significant real estate holdings, a further 
technique, involving intra-family sales, 
may accomplish the same estate planning 
objectives and provide increased income 
tax benefits where real estate is involved. 

The primary objective of any estate 
freezing technique, including an intra- 
family sale, is to limit the value of an asset 
or a group of assets which will be included 
in the gross estates of the older generation 
(herein referred to as ‘Mom and Dad”) 
while shifting the further growth in taxable 
value of such assets to younger generation 
family members without incurring estate 
and gift tax. Given the generally consistent 
rise in the taxable value of real estate, 
whether by reason of inflation or other 
factors, real estate represents an apt object 
for institution of a freeze transaction. A 
sale of real estate accomplishes a freeze of 
Mom and Dad's estate since future appre- 
ciation will inure to the purchasers while 
Mom and Dad’s estates may include notes 
in substitution which are fixed in principal 
amount and interest rate. Generally the 


An intra-family sale may be recognized for estate tax purposes and at the same time not be recognized for 
income tax purposes; however, a sale of real estate properly structured will accomplish many objectives of the 


notes will not increase in value above their 
face amount absent a significant drop in 
general interest rates. However, any freeze 
of Mom and Dad’s real estate holdings 
must be tailored to accomplish other addi- 
tional objectives on a case by case basis 
which may include: 

1. Maintenance of an existing level of 
after tax income for Mom and Dad withan 
increase to the extent practicable; 

2. Removal of rental real estate from 
corporate ownership, if it is so owned, in 
order to allow its appreciation to occur 
outside the corporate entity; 

3. Elimination of any increased 
exposure to the special corporate taxes on 
excess accumulated earnings or personal 
holding company income; 

4. Achieving an increase in the tax basis 
of rental real esiate in order to provide 
increased depreciation deductions to 
shelter taxable income; and 

5. Elimination of corporate income tax 
paid on net taxable income in the event real 
estate is held in corporate form. 

Intra-family sales structured in various 
ways will accomplish any or all of these 
objectives. 
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Sale of a Remainder Interest 

The type of sale utilized in a particular 
case will affect the estate and income tax 
ramifications of the transaction and 
should be dictated by the objectives sought 
to be accomplished. The type of sale will 
differ depending upon the legal interest 
sold and identity of the purchaser, whether 
it is an individual (i.e., ason or daughter), a 
family partnership, or a family trust. 

A sale of a remainder interest in real 
estate will accomplish a shift of future 
appreciation from Mom and Dad's estates 
while retaining their current income from 
the property if it is income producing. The 
remainder interest sold may follow 
retained life estates for Mom and Dad and 
the survivor of them. The value of the 
property sold will not be included in either 
Mom or Dad's gross estates for federal 
estate tax purposes if the remainder 
interest is sold for valuable consideration 
(i.e., adownpayment and secured notes) at 
least equal to the value of the interest sold.! 
In this context, if Dad is the sole owner of 
the property and in the conveyance carves 
a joint and survivor life estate for Mom 
and Dad, Dad may have made a gift to 
Mom of actuarially determinable value 
which should qualify for the marital 
deduction.” 

These results occur, however, only in the 
event the remainder interest is sold in ex- 
change for cash, other assets, or notes of at 
least equivalent value. If the consideration 
received in exchange for the remainder 
interest is found not to be at least equal the 
value of the remainder interest at the time 
of conveyance, the freeze aspect of the 
transaction will be lost since the entire 
value of the property will be included in the 
transferor’s gross estate at its then appre- 
ciated value minus only the value of the 
consideration received determined at the 
time of receipt. 

A debate among estate planners has 
concerned the issue of whether the 


adequacy of consideration received is to be 
tested at the time of conveyance against the 
value of the remainder interest conveyed or 
the full value of the fee interest. Obviously 
no purchaser, not even a family member, 
would be willing to pay the full value of the 
fee interest in order to receive only a 
remainder interest taking effect in posses- 
sion some years later. This precise issue has 
not been addressed by judicial decision, 
although the test should be to compare the 
value of consideration received to the value 
of the interest conveyed (/.e., the remainder 
interest) Since at the time of conveyance the 
transferor’s estate has not been dissipated 
for tax purposes. The transferor has 
retained a life estate and received the value 
of the remainder; the aggregate value of 
which will equal the value of the fee interest 
at the time of conveyance. 

In all events, reliable real estate ap- 
praisals should be used to determine the 
value of the property in which the 
remainder will be sold since the estate tax 
risk remains that the full fee interest will-be 
included in the transferor’s gross estate at 
its appreciated value (minus only the con- 
sideration paid) where the remainder 
interest is sold for less than full value. 

For income tax purposes Mom and Dad 
will report a capital gain income on the sale 
of a remainder interest in appreciated real 
estate if the property has been held by them 
for at least a year. In order to determine the 
amount of their gain their total tax basis 
must be allocated between the life estate re- 
tained and remainder conveyed based 
upon the relative values of each interest.4 
The gain will equal the purchase price of 
the remainder minus only the amount of 
basis allocable to that interest. However, 
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the total gain of an installment sale from 
Dad to his children or a trust for their 
benefit will qualify for installment tax 
reporting so long as the purchasers do not 
dispose of their interests for two years.‘ In 
this context a loss will not be recognized 
for income tax purposes.® 

After the sale the transferor-legal life 
tenant will continue to enjoy depreciation 
deductions from the property but based 
upon his remaining basis in his life interest. 
If the property is sold to a trust in which the 
transferor retains his life estate, he will also 
continue to enjoy such depreciation deduc- 
tions so long as the trust agreement makes 
no contrary allocation of depreciation.’ 


Sale of a Fee Interest 

A sale of the full fee interest in real estate 
will similarly remove the future apprecia- 
tion in the property from Mom and Dad’s 
estates but may have greater income 
ramifications. However, in the context ofa 
fee interest sale the issue of inadequate 
consideration received should not result in 
bringing the full value of the property back 
to the grantor’s gross estate at death but 
may result in a gift subject to gift tax made 
at the time of conveyance. This distinction 


. obtains so long as the sale is recognized as 


bona fide for estate tax purposes and is not 
construed to be a transfer of the fee with a 
retained life estate therein represented bya 
stream of installment payments. An actual 
conveyance of the property by recorded 
deed accompanied by the transferee’s 
exercise of control and management of the 
property will preclude the latter adverse 
result. Further, if payments are to be made 
on an installment basis they should not be 
made exactly equal to the projected future 
net income of the property particularly as 
such net income increases over future 
years. Mom and Dad may, however, be 
secured through mortgages of commer- 
cially reasonable terms. 

Where installment payments are used, 
interest must be provided at least at the 
rate of nine percent per annum or the 
Internal Revenue Code will impute interest 
at 10 percent.? However, each year 
$500,000 of land value may be sold on in- 
stallments with interest imputed at no 
more than seven percent, compounded 
semiannually, so long as the sale is by an 
individual to brothers, sisters, 
ancestors, or lineal descendants.!° It must 
be observed, however, that although the 
income tax law requires no more than nine 
percent interest, a gift may still occur by 
reason of the sale if it is determined that the 
value of the installment notes does not 


equal the value of the property sold where 
the notes are subject to discount in value by 
reason of a stated interest rate significantly 
lower than prevailing interest rates stated 
in similar transactions between unrelated 
parties.!! 

Corporate ownership of income 
producing real estate is prevalent but often 
becomes undesirable because of exposure 
to corporate income tax, excess 
accumulated earnings tax, personal 
holding company tax, and excess com- 
pensation issues. Further, tax losses 
cannot pass through the corporate entity 
to the personal returns of the share- 
holders. Election of S corporation tax 
treatment often is not a satisfactory 
solution since an existing real estate 
holding corporation with accumulated 
earnings may lose its S corporation status 
after three years,'2 and further, if the 
property is refinanced the proceeds cannot 
be distributed to the shareholders without 
exposing them to potential dividends on 
the distribution.’ In addition, an S 
corporation holding appreciating real 
estate cannot effect a preferred stock 
recapitalization for estate freeze purposes 
since S corporations are prohibited from 
issuing preferred and common shares;'4 
however, a “leaky” or partial freeze may be 
accomplished by using voting and 
nonvoting common stock. 

The tax problems Mom and Dad face 
through corporate ownership of real estate 
may also be resolved through use of an 
intra-family sale. Under IRC §337 the 
corporation may adopt a plan of complete 
liquidation, effect a sale of the property 
and liquidate the corporation, distributing 
its sale proceeds and installments 
receivable to the former shareholders— 
Mom and Dad. The _ corporation’s 
distributions of its installment receivables 
to Mom and Dad will not accelerate the 
tax recognition of gain,'5 nor will the 
corporation report taxable gain on the sale 
of its properties. Mom and Dad will report 
the capital gain realized on the liquidation 
of their stock interest ratably over the term 
of the installment notes and will also 
recognize the interest increments as 
ordinary income.'¢ 

Following the intra-family sale of a fee 
interest the purchasers will begin their 
depreciation deductions based upon the 
new, presumably stepped-up, basis in the 
property. This should result in the pur- 
chasers’ enjoyment of greater deductions 
for depreciation than the transferor 
realized from the same_ property 
particularly where the latter party utilized 


the straight line method of depreciation. 
While the purchaser may not be entitled to 
utilize the accelerated cost recovery system 
or accelerated depreciation method,!” the 
purchaser is not bound by the transferor’s 
original useful life. 


Form of Purchasing Entity 

The foregoing discussion generally 
assumes an individual or corporate seller 
and an intra-family individual purchaser. 
More elaborate planning, however, will 
involve the structure of a family-owned 
entity to serve as purchaser. A family part- 
nership may be ideal for this purpose given 
the general planning flexibility of the 
partnership vehicle. 

A family partnership may also be used to 
allow Mom and Dad to share in the newly- 
increased depreciation deductions to 
shelter their taxable income otherwise 
recognized by reason of the sale. However, 
including Mom and Dad as partners of a 
purchasing partnership is not without its 
attendant additional risks which may not 
be appropriate for more conservative 
clients. 

Where Mom and Dad are the sellers or 
the seller is a corporation of which Mom 
and Dad own at least 80 percent of the out- 
standing stock and the decision is made to 
include them as partners of the purchasing 
partnership their participation must be less 
than 80 percent of capital interest and 
profits interest in the partnership in order 
to preserve important income tax aspects 
of the transaction. Children and grand- 
children may own the remaining capital 
and profits interests which will not be 
attributed to Mom and Dad for this 
purpose. If this 80 percent limitation is not 
observed, the gain which Mom and Dad 
report by reason of the sale will become 
ordinary income and not capital gain, and 
installment reporting of the transaction 
will not be available for their income tax 
purposes. !* 

Structure of the family partnership may 
initially consist of contributions of capital 
by Mom and Dad and by their children. 
The initial capital contributions to the 
partnership would then be used as its 
downpayment for the property. The 
partnership would also issue its notes and 
mortgages for the balance of the purchase 
price which in appropriate cases may be 
designed to be paid from the net cash flow 
from the property. 

In this example of the purchasing family 
partnership, without more, the estate 
freeze objective of the transaction will be 
negated to the extent of Mom and Dad’s 


allocable percent interest in the 
partnership since presumably that per- 
centage of asset appreciation will inure to 
the interests of Mom and Dad. Enter the 
partnership capital freeze. 

Mom and Dad’s capital interest in the 
partnership should be limited in all events 
to no more than the fair market value of 
their contributed capital not to exceed 79 
percent of the total partnership capital 
interest. All asset appreciation should 
inure to the children’s interest. Mom and 
Dad should also be allocated a limited but 
prior cash return on their contribution suf- 
ficient to establish the value of their part- 
nership interest at the value of their contri- 
bution. Net cash distributions in excess of 
Mom and Dad’s prior return should be 
allocated to the children’s interests. Profits 
and losses for tax purposes may be allo- 
cated in accordance with cash allocations, 
but in all events the profits interest of Mom 
and Dad must be limited to less than 80 
percent of the total profits interest. 

Alternative partnership structures may 
be used to allow Mom and Dad to 
participate in asset appreciation to varying 
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degrees. However, the most important 
point is the recognition of the partnership 
for estate tax purposes. In other words, the 
effects of IRC §§2033 and 2036 particular- 
ly must be considered to avoid inclusion of 
the entire partnership property in the gross 
estates of Mom or Dad. The capital trans- 
action must reflect a bona fide partnership 
operated as such under a written agree- 
ment;!® the partnership interests of Mom 
and Dad must be designed so as not to re- 
flect a retention of possession or enjoyment 
of the entire partnership property within 
the meaning of §2036(a)(1);2° and the 
operation of the partnership should not 
reflect a right by Mom and Dad to direct 
the possession or enjoyment of partner- 
ship property or income under 
§2036(a)(2).2! In any event, Mom and Dad 
should not be considered to have trans- 
ferred the partnership property in the first 
instance within the application of §2036 
since such property will be acquired by the 
partnership under a properly structured 
sale and purchase for “adequate and full 
consideration in money or money's 
worth.” 
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Form of Payment 

This discussion has assumed an intra- 
family sale of real estate on terms other 
than all cash. In a family transaction the 
deferred payments may be in the form of 
standard installment notes, a_ private 
annuity, or self-cancelling installment 
notes. Each form of payment carries its 
own advantages and disadvantages which 
must be considered in each transactional 
context. 

The standard form of deferred 
payment— installment notes secured by 
mortgages—will be included in the seller’s 
gross estate to the extent unpaid at death 
and will represent income in respect of a 
decedent to the recipient for which no step- 
up in basis will be available. The notes will 
qualify for the estate tax marital deduc- 
tion if passed to the surviving spouse, but 
at the second death an estate tax will be 
payable with regard to the value of the 
notes at that time. Further, under the 
surviving spouse’s will the notes may be 
bequeathed to the children or may be dis- 
claimed by them in whole or in fractional 
part to trusts for grandchildren. The latter 
arrangement would provide the children 
with a means of making funds available for 
their children without gift tax and with an 
interest deduction (to the extent of interest 
paid) passed through the purchasing 
partnership to the children. 

Private annuities and self-cancelling 
installment notes (which by their terms 
provide that no further payments are 
required after the deaths of Mom and Dad) 
provide a means of reducing estate tax 
since under either form of payment 
nothing will be included in the surviving 
spouse's gross estate. However, each of the 
these payment methods involve a contin- 
gency that Mom and Dad may not live to 
receive the full principal payment equal to 
the value of properties conveyed. Thus, 
greater annual payments will be required 
to support an equal valuation (i.e., value of 
properties conveyed = value of notes 
received) in order to avoid a taxable gift at 
the outset of the transaction and to avoid 
inclusion of the full value of property in the 
transferor’s gross estate where a remainder 
interest was sold. The amount of 
additional payments required to eliminate 
an otherwise projected gift will depend 
generally on the life expectancy of the 
transferor at the time of conveyance. 

Further, the remaining gain inherent in 
an installment note which becomes unen- 
forceable at death will be accelerated and 
recognized at that time.?? Thus, self- 
cancelling installment notes represent to 


an estate a substitution of capital gain tax 
for estate tax which at today’s relative tax 
rates may produce a significant tax 
savings. 


Conclusion 

Intra-family sales as a tax planning 
technique must satisfy two sets of tax 
principles depending upon the true 
objectives of the transaction. To be 
recognized as an estate freeze technique the 
transaction must satisfy estate tax 
principles primarily enunciated under 
Internal Revenue Code §§2033 and 2036. 
On the other hand, where additional 
income tax advantages are an objective of 
the transaction additional requirements 
must be satisfied regarding principally the 
bona fide nature of the transaction for 
recognized sale purposes and, where a 
partnership is involved, the family partner- 
ship rules of Internal Revenue Code §704. 

Generally, the structural aspects utilized 
to satisfy one set of requirements will also 
satisfy the other set; however, this is not 
always the .case inasmuch as the family 
partnership rules applied for income tax 
purposes are more stringent and less 
compatible with planning flexibility than 
the estate tax principles would appear. 
Under this analysis an intra-family sale, 
particularly to a family partnership, may 
be recognized for estate tax purposes and 
at the same time not be recognized for 
income tax purposes. This result may be 
acceptable depending upon the transac- 
tion’s intended objectives. In all events, 
however, an intra-family sale of real estate 
properly structured will accomplish many 
of a client’s objectives, with regard to both 
estate tax planning and family income tax 
planning. 
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He received his A.B. degree from 
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1973, his J.D. degree cum laude in 
1977 from the University of Miami 
School of Law, and LL.M. degree in 
estate planning in 1978 from the 
University of Miami. Muller is alsoan 
instructor in the LL.M. tax and estate 
planning programs at the University 
of Miami. 
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the Tax Law Section, Henry H. 
Raattama, Jr., chairman, and Lauren 
Detzel and Peter Kirkwood, editors. 


It is the editorial policy of The Florida Bar Journal and The Florida Bar 
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bility of Florida lawyers and increase their awareness of the official and 
informal activities of their profession. Articles of publishable quality and 
scholarship that meet these criteria may be published even though they 
may involve controversial subjects or unpopular points of view. 

Manuscripts may be submitted to Managing Editor, The Florida Bar 


Journal, Tallahassee, FL 32301. 


322 THE FLORIDA BAR JOURNAL/ MAY 1984 


4 


CASE FILES 
GENERAL FILES 
LAW LIBRARY 


Te: Florida Business Systems, Inc. 5828 Johns Rd. Tampa, FL 33614 


City, State, Zip 


AAA 


Distributed by Florida Business Systems, Inc., 5828 Johns Rd. Tampa, Florida 33614 


1-800-282-3706 OFFICES THROUGHOUT FLORIDA 


| PASS I AS MAA AAS 


Current Legal Literature 


Stetson Law Review 

The Stetson Law Review, published 
three times a year, released Volume XIII, 
No. 2 in March 1983. The Review is 
available on a subscription basis for $10 
per year, and on a single issue basis for $5 
per copy. To obtain this publication and 
complete subscription information, write 
Thomas DeCarlo, Editor-in-Chief, 
Stetson Law Review, Stetson College of 
Law, 1401 6lIst Street South, St. 
Petersburg, Florida 33707. 


Articles 

“Judges and the Political Process: A 
Plea for an Independent Judiciary,” by 
Justice John Paul Stevens. Justice Stevens 
points out the dangers of an elected 
judiciary and the threat to the impartial ad- 
ministration of justice posed by the merit 
retention system. 

“Normativity and Reality in Interna- 
tional Human Rights,” by J. Shand 
Watson. Professor Watson discusses the 
use of International Law to correct human 
rights violations and argues that, no matter 
how good the intentions are, the system is 
incapable of dealing with these violations. 

“State Protection of the Unborn After 
Roe v. Wade: A Legislative Proposal,” by 
Marlan C. Walker and Andrew F. Pudzer. 
The authors propose a statute that would 
give the unborn full protection of law and 
serve as a legislative statement on the issue 
of abortion, but which would withstand a 
challenge under Roe because it would not 
affect the woman’s right to an abortion. 

“Vicarious Liability of Purveyors of 
Liquor for the Torts of Their Drunken 
Minor Patrons,” by Michael L. 
Richmond. Professor Richmond discusses 
the current state of liability of the sellers of 
liquor under F.S. §768.125. He then argues 
for the repeal of the statute, and a modifi- 
catio of the common law to put the respon- 
sibility where it belongs—on the purveyor 
of liquor. 
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“Actions Against Broker-Dealers for the 
Sale of Unsuitable Securities,” by Richard 
M. Baker and Gregory K. Lawrence. The 
authors discuss the elements of a cause of 
action against a broker-dealer who violates 
one of the exchange suitability rules, and 
question the continued viability of this 
action in light of recent court decisions. 


Commentary 

“Structured Settlements: Customized 
Compensation for Personal Injury 
Plaintiffs,” by Randee Carson and David 
Tong. The authors discuss the increasing 
popularity of “structured” tort settlements, 
and outline the benefits and drawbacks to 
each party. The authors then provide a 
“blueprint” for the preparation of a 
structured settlement. 


Comments 

“How Much Wrong Can the King Do? 
A Look at the Modern Sovereign Im- 
munity Doctrine in Florida,” by Denise C. 
Middendorf. Middendorf discusses the 
current status of sovereign immunity in 
Florida. 

“Securities Regulations: The Fraud-on- 
the-Market Theory and Its Effect on the 
Reliance Requirement for a Private Action 


Under 10b-5,” by Anthony Deglomine III. 
Deglomine discusses the evolution of the 
reliance requirement in 10b-5 actions, and 
the development of the fraud-on-the- 
market theory to fill that requirement 
when the transaction occurs on one of the 
exchanges. 


Notes 

“Florida Functional Literacy Test: 
Surviving Equal Protection Challenges,” 
by Roger Yoerges. Discusses the use of the 
functional literacy test as a diploma 
requirement and examines the constitu- 
tional implications of its disproportional 
impact on black high school students. 

“The Lawson Decision: A Broadening 
of the Vagueness Doctrine,” by Toni 
Kemmerle. Examines the United States 
Supreme Court’s use of the vagueness 
doctrine to strike a California vagrancy 
statute. The note also discusses the impact 
of the decision on Florida’s vagrancy 
statute. 

“Confidential Sources: The Yellow 
Brick Road Does Not Lead to Florida,” by 
Anne S. Mason. Examines the protections 
afforded to the confidentiality of a news- 
paper reporter's sources, and highlights the 
current test for deciding whether to compel 
the disclosure. 

“The Uniform Child Custody Jurisdic- 
tion Act: Is It Working in Florida?” by 
Gail Moulds. Considers the effects of the 
UCCJA, a statute designed to lessen 
interstate custody disputes, and the 
Florida Supreme Court's adoption of both 
the letter and spirit of the Act. 

“The Doctrine of Laches in Florida: A 
Statutory Hybrid?” by Katherine A. 
McDowell. Discusses the doctrine of 
laches in Florida, and the impact on that 
doctrine of F.S. §95.11(6). 


Credit Manual 
The National Association of Credit 
Management has announced publication 


of the 1984 edition of the Credit Manual of 
Commercial Laws, the comprehensive 
reference-source used by businessmen and 
financial and legal professionals. 

This volume updates its coverage of all 
important aspects of commercial law. It 
features special reports on a number of 
timely topics, including filing proof of 
claims under bankruptcy rules, handling 
checks marked payment in full, and 
retention of title in international business. 

The 1984 Credit Manual has been 
updated to include the most current in- 
formation available on federal and state 
laws and regulations—material essential to 
anyone involved business credit 
transactions. 

State summaries of numerous laws and 
statutes are listed in tabular and chart 
form. Included also are specimens of 
various contracts and other legal 
instruments covered in the text. 

The manual is available from the 
publisher for $41.50. Send orders to the 
Publications Division, NACM, 475 Park 
Ave. S., N.Y., N.Y. 10016. 


Guide to Laws Regulating Foreign 
Investors in the United States 

Shepard’s/ McGraw-Hill announces 
publication of Manual of Foreign Invest- 
ment in the United States edited by J. 
Eugene Marans, Peter C. Williams, Joseph 
P. Griffin, and Joseph E. Pattison. 


The manual is a completely revised and 
expanded edition of a work previously 
published by the District of Columbia 
Bar’s International Division. Six new 
chapters have been added to the 1984 edi- 
tion, and contributors include attorneys 
experienced in the area of foreign invest- 
ment in the United States from Washing- 
ton,D.C., New York, Boston, and Chicago. 

Manual of Foreign Investment covers 
such topics as: Antitrust restrictions on 
foreign direct investment, taxation of for- 
eign investors, foreign investment in real 
property, visa classifications for foreign 
investors, constitutional limitations, tax 
and other treaties affecting investment, 
and foreign investment in United States 
banking and other regulated industries. 

One hardbound edition, approximately 
632 pages, is $75 plus $3.90 postage and 
handling. Available from the publisher, 
P. O. Box 1235, Colorado Springs, CO 
80901. 


Law Office Organization 

The basic principles of managing a law 
office are discussed in a new edition of 
“Law Office Organization,” recently 
revised and re-released by the Economics 
of Law Practice Section of the American 
Bar Association after having been out of 
print for 19 years. The author, Reginald 
Heber Smith, was a pioneer in applying 
management principles to law firm 


A word about articles for the Journal... . 


operations. 

The section has reorganized the articles 
into chapters, and edited the text to reflect 
practice in the ‘80s. 

The 58-page manual covers topics such 
as: treatment of clients; division and flow 
of work; organization of support staff; 
recordkeeping; and allocation of profits. 

“Law Office Organization” is available 
for $15 (regular price) and $10(Economics 
Law Practice Section members price), plus 
$1 for handling, from the American Bar 
Association, Order Fulfillment #511, 1155 
East 60th St., Chicago, IL 60637. 


Mental and Physical Disability 
Law Reporter 

The inaugural issue of the newly 
renamed Mental and Physical Disability 
Law Reporter (formerly the Mental Dis- 
ability Law Reporter) is now available. 
The January, February issue includes a 
number of special features that explore in 
depth legal issues relating to both mental 
and physical disabilities. 

Editor John Parry explains that this 
issue of the Reporter culminates a two- 
year effort to broaden coverage to all 
disability law issues and to maximize the 
publication’s usefulness to its readers. 

For further information, contact the 
Mental and Physical Disability Law Re- 
porter, 1800 M Street, N.W., Washington, 
D.C. 20036, (202) 331-2240. 


The Journal publishes articles on as large a variety of subjects as possible, hoping to provide infor- 
mation about each member's area of practice at least once or twice a year. If it has failed to discuss a 
subject of special interest to you, here’s how you can help ensure such a discussion in a future issue: 


e Suggest a topic of general interest that you would like to see an article discuss. 


e If you know a lawyer who is an expert on that area of the law, send us his name, or ask him to write 
such an article and submit it to the Journal. 


e If you have special knowledge of an area of the law not recently discussed, write an article about it 


and submit to the Journal. 


The Journal can best use articles when they do not exceed +8 doublespaced lettersize pages. Cases 
and references may be cited in the text or may be added in footnotes. Especially preferred are practical 


how-to-do-it articles. 


Write: Managing Editor, The Florida Bar Journal, Tallahassee, Florida 32301. 


Designation credit under The Florida Bar Designation Plan may be granted to authors whose 
published articles treat approved designations. The number of credit hours will be determined by the 
Designation Committee upon request following publication. 
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